
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/15/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME: 10:00   CASE#: MSC18-00872 
CASE NAME: FOCUS VS JIMENEZ 
SPECIAL SET HEARING ON: ORDER TO SHOW CAUSE SET BY FOCUS GROUP 
VENTURES, LLC 
* TENTATIVE RULING: * 
 
Defendants have expressly stated they do not oppose the requested preliminary injunction.  
Accordingly, it is granted. 

  

  
 2.  TIME:  9:00   CASE#: MSC13-00690 
CASE NAME: THOMAS VS. BALBOA INSURANCE CO 
HEARING ON MOTION TO/FOR STRIKE ANSWER FILED BY ADRIENNE THOMAS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to strike defendant’s answer is denied. 
 
Plaintiff seeks to strike the answer, not because of any substantive defect in it, but because it 
was filed a few days late.  Defendant’s counsel admits the error and says it was a calendaring 
mistake. 

mailto:dept12@contracosta.courts.ca.gov
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Code of Civil Procedure § 436(b) permits the court to grant, or deny, a motion to strike if the 
challenged pleading is not in conformity with an order of the court.  However, 
 

It is the policy of the law to favor, wherever possible, a hearing on the merits, and 
appellate courts are much more disposed to affirm an order where the result is to 
compel a trial upon the merits than they are when the judgment by default is 
allowed to stand and it appears that a substantial defense could be made. Stated 
another way, the policy of the law is to have every litigated case tried upon its 
merits, and it looks with disfavor upon a party, who, regardless of the merits of 
the case, attempts to take advantage of the mistake, surprise, inadvertence, or 
neglect of his adversary.  
 

A&B Metal Products v. MacArthur Properties, Inc. (1970) 11 Cal.App.3d 642, 648.  And see 
Bank of Haywards v. Kenyon (1917) 32 Cal.App. 635, 637.) 
 
Here, if the Court granted plaintiff’s motion, the next thing to happen would surely be 
defendant’s motion for relief from mistake under Code of Civil Procedure § 473 – which the 
Court would surely grant.  The whole exercise is pointless, not to say vindictive. 
 
Finally, the Court wishes to remind both parties that the full amount at controversy in this case, 
after prior demurrer rulings, comes to $379.33, plus interest and costs.  Both parties are urged 
to consider whether the aggravation and effort they continue to pour down this sinkhole is really 
worth the candle. 
 

  

 3.  TIME:  9:00   CASE#: MSC13-01079 
CASE NAME: RELIFORD-TITUS VS. OWENS 
HEARING ON MOTION TO/FOR SET ASIDE DISMISSAL AND ENFORCE STLMT 
AGREEMENT FILED BY SHALONDA REALITE RELIFORD-TITUS 
* TENTATIVE RULING: * 
 
This is a two-part motion, one part meritorious and the other not.  It is complicated by the 
consideration that the Court is not sure whether the moving party wants the first half if it cannot 
have the second half. 
 
Plaintiff’s counsel filed a “Notice of Settlement of Entire Case”.  Plaintiff, however, never filed the 
settlement agreement itself, or any § 664.6 judgment thereon.  Nor did the Notice inform the 
Court of any of the terms of the settlement, beyond reporting that the date by which a final 
dismissal of the case would be filed was March 15, 2017.  In particular, there is nothing by which 
the Court reserved jurisdiction to enforce the settlement. 
 
Because March 15 came and went with no dismissal filed, the Court sent an OSC why the case 
should not be dismissed for failure to file the dismissal.  The OSC was heard on June 21, 2017, 
with the report that defendant was making payments.  The Court therefore continued the OSC to 
December 12, 2017, presumably after asking plaintiff’s counsel how long the pay-out was 
expected to take. 
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On December 12 no one appeared at the continued OSC and the case was dismissed without 
prejudice. 
 
Plaintiff’s counsel now asks that that dismissal be vacated under Code of Civil Procedure 
§ 473(b), explaining that his failure to appear at the OSC was a clerical calendaring error.  The 
explanation is accepted, and it appears there are grounds for the requested relief. 
 
Plaintiff’s motion, however, also seeks enforcement of the settlement under Code of Civil 
Procedure § 664.6.  That is not available on the present state of the record. 
 
Before the Court granted the present § 473(b) motion, this request for enforcement came too 
late – because the case was dismissed last December, with no reservation of jurisdiction.  Now 
that the dismissal is gone, the request for enforcement is too early – because there is no 
judgment to enforce.  Section 664.6 contemplates enforcing a settlement agreement only if, and 
after, a judgment has been entered incorporating the terms of that agreement.  At this point, 
there is simply a complaint by plaintiff, a cross-complaint by defendant, and a private contract 
settling both.  That contract, however, is not attached to any judgment as contemplated by 
§ 664.6, nor the subject of any presently pleaded claim in the case. 
 
The tentative ruling, therefore, is to grant the motion to vacate the dismissal – but to deny the 
motion to enforce.  In other words, the litigation is back on the docket, including the complaint 
and the cross-complaint as pleaded.  The Court does not mean by that that it considers the 
settlement invalid – but at this point it is just an agreement, not an enforceable court order.  
Plaintiff can consider its several options for how to proceed from here. 
 
A Case Management Conference is set for October 30, 2018 at 8:30 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC13-01140 
CASE NAME: HOLDEN VS FIDELITY 
HEARING ON DEMURRER TO 3rd Amended CROSS COMPLAINT of FIDELITY 
NATIONAL TITLE INSURANCE COMPANY FILED BY WILLIAM WAHL 
* TENTATIVE RULING: * 
 

The demurrer of cross-defendant, William Wahl, to the Third Amended Cross-Complaint 

(“TACC”) filed by Fidelity National Title Insurance Company and Fidelity National Title Company 

(collectively referred to hereinafter as “Fidelity”) is overruled.  Wahl shall file and serve his 

Answer to the TACC on or before July 15, 2018. 

Background 
 

This case arises out of a failed transaction for Thomas and Hilary Holden to sell 783 Los Palos 
Manor in Lafayette, California to cross-defendant William Wahl.  The Holdens alleged that the 
sale fell through after two checks (one for $50,000 and the other for $10,000) that Wahl placed 
as a deposit into an escrow administered by Fidelity were dishonored for insufficient funds.  The 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/15/18 

 
 

- 4 - 

Holdens had planned to use the proceeds from the sale to purchase another home, the Levinda 
property.  

 
The Holdens sued Fidelity, but not Wahl.  Their theory was that Fidelity misrepresented that it 
was holding $60,000.  In reliance on this and their belief that the sale was proceeding and would 
be completed, they spent money on plans to renovate the Levinda property.  They also claimed 
they were entitled to keep the $60,000 if the sale of the Los Palos Manor home fell through 
because of Wahl’s breach, but they received nothing because his deposit checks were 
dishonored.   

 
Fidelity settled the Holdens’ complaint for $10,000, and now sues Wahl (by way of this cross-
complaint in the Holdens’ action) for passing a bad check (Civil Code § 1719), intentional 
misrepresentation, fraudulent concealment, negligence, and equitable indemnity.  Fidelity also 
seeks damages of approximately $25,000 in attorney’s fees that it spent defending the Holdens’ 
lawsuit. 

 
Wahl demurs to the TACC.   

 
Pertinent Allegations of the TACC 

 
On April 23, 2012 the Holdens and Wahl entered into a contract, a California Residential 
Purchase Agreement and Joint Escrow Instructions, for the purchase and sale of property.  
Cross-Complainant Fidelity was designated as the escrow holder.  (¶ 7.)   

 
Wahl represented that he would pay a $50,000 deposit into escrow, subsequently increase the 
deposit to $60,000, and purchase the property for $2 million.  (¶ 8.)   

 
Wahl deposited the first check, for $50,000, into escrow on May 8, 2012, removed all 
contingencies.  He deposited a second check, for $10,000, on May 23, 2012.  (¶ 9) 
 
The Holdens and Wahl signed all papers necessary to close the transaction on May 30, 2012 
and the closing was to occur on May 31, 2012.  (¶ 11.)  However, the checks were dishonored 
for insufficient funds (¶ 12), and by June 7, 2012 the Holdens cancelled the transaction.  (¶ 15.) 

 
The two checks together constituted an express representation that Wahl was willing to pay the 
$60,000 deposit into escrow to Fidelity and an implied representation that Wahl was able to pay 
the $60,000 deposit into escrow.  (¶ 10.)  The representations were false.  (¶ 24.)  Wahl knew 
the representations were false or he acted recklessly and without regard for their truth.  He 
intended Fidelity to rely on them and Fidelity did so.  (¶ 24.)   

 
First Cause of Action, Passing a Bad Check on Insufficient Funds 

 
The demurrer to this cause of action is overruled. 

 
Civil Code § 1719(a)(1) states that any person who “passes a check on insufficient funds” shall 
be liable “to the payee” for a service charge. 
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Wahl argues it is obvious that in the context of a case like this, any claim under § 1719 is owned 
by the seller and not by the escrow agent, who happens to be named as payee on the check.   

 
The court disagrees.  Wahl cites no authority in support of his position.   

 
The court sees no reason not to read the statute literally.  The statute states that the person who 
passes the check is liable to the “payee”.  According to the TACC, Fidelity, not the Holdens, was 
the payee named in the checks.   

 
The conclusion that Fidelity is the owner of the cause of action is bolstered by consideration of 
the purpose of an escrow.  The purpose of an escrow is to provide protection to both parties, so 
neither transfers title of the thing he owns – the seller, his property, the buyer, his money – until 
the other completely performs.  If Wahl had intended that the funds be owned by the Holdens as 
of the dates that he delivered the checks, there would have been no reason to establish an 
escrow.  He could have simply made the checks payable to the Holdens and delivered the 
checks to them directly.   

 
Thus, until escrow is ready to close, a buyer does not intend that title of his funds be transferred 
to the seller, only that it be transferred to the escrow agent to be held in trust and returned to the 
buyer if the sale falls through.  (See Kelly v. Steinberg (1957) 148 Cal.App.2d 211, 217-18.)   

 
It was during this interim period before the close of escrow that Fidelity was damaged by 
dishonor of the check.  It relied on Wahl’s checks to represent to the Holdens that it was holding 
the $60,000; and it thereby became potentially liable to the Holdens for that amount.  Thus, the 
purpose of an escrow and the true status of the funds before an escrow closes, as well as the 
literal language of the statute, supports that Fidelity should be the party entitled to sue under 
§ 1719. 

 
Further, Wahl’s argument ignores the usual reality of a real estate sale conducted through an 
escrow.  Commonly, the seller still owes money to lenders or taxing authorities when he sells his 
property.  At the close of escrow, the escrow agent does not simply deliver to the seller the 
checks that the buyer delivered to him.  He deposits them to his own trust account and from 
there writes a series of smaller checks to various recipients, including the seller and the lenders.  
If the buyer deposits a bad check, the seller cannot sue under the bad check statute because 
that check was never passed to him and, in most instances, he is not owed the full amount of 
that check, only the net amount left after payment of priority liens. 
 
Cohen v. Disner (1995) 36 Cal.App.4th 855 is distinguishable.  That case held that where an 
attorney deposited a client’s check into his trust account and then used the funds to write a 
check to an opposing party, the attorney could not be held liable to the opposing party under 
§ 1719 after his client stopped payment on the client’s check because the attorney had acted 
only in his representative capacity.  As applied to this case, all Cohen means is that if Fidelity 
had given a check to the Holdens for the amount of Wahl’s checks, the Holdens could not sue 
Fidelity under the statute, not that Fidelity cannot sue Wahl.   

 
Second and Third Causes of Action (Misrepresentation Theories) 

and Fourth Cause of Action (Negligence) 
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The demurrer to these causes of action is overruled. 

 
Wahl argues that the demurrers to these causes of action should be sustained because they fail 
to allege a specific connection between the representation or negligence – the deposit of the 
checks – and Fidelity’s action in telling the Holdens that the funds were on deposit before the 
checks had cleared. 

 
The court disagrees.  The TACC alleges that Fidelity “did in fact notify [the Holdens] that the 
requisite deposits had been made based on cross-defendants’ representations that they were 
willing and able to pay the deposits by virtue of executing checks made out to [the Holdens] and 
delivering them to [Fidelity].”  (TACC, ¶ 26.)  This allegation sufficiently alleges the connection 
between Wahl’s acts and the actions that Fidelity took in reliance on them. 

 
In a misrepresentation case, causation is not required to follow as logical necessity, e.g., when 
an object is dropped on Earth it will fall.  Choices are made.  A representation is made and the 
plaintiff chooses to rely on it.  The representation need not be the sole reason plaintiff made his 
choice, only a substantial factor in influencing his decision.  (Hinesley v. Oakshade Town Center 
(2005) 135 Cal.App.4th 289, 299.  Thus, all a plaintiff must allege is that he made his choice 
because of the representation.  Whether that choice is reasonable, that is, whether the reliance 
was justifiable, is ordinarily a question of fact.   (See Manderville v. PCG&S Group, Inc. (2007) 
146 Cal.App.4th 1486, 1498-1499.)  The court in Hinesley did not resolve justifiable reliance as 
a matter of law on a demurrer.  It only affirmed a grant of summary judgment for lack of 
justifiable reliance on the specific facts present there (and that only as a secondary basis for its 
holding, which was based primarily on the conclusion that the plaintiff failed to raise a triable 
issue on the materiality of the representation). 

 
Wahl is free to attempt to prove that Fidelity did not make its representation because Wahl 
tendered his checks, that it should not have done so, or that it was not obligated to do so, or that 
it was not reasonable to expect it to do so.  However, he cannot prevail by arguing on demurrer 
that Fidelity did not act in reliance on his actions when Fidelity alleges it did. 

 
Wahl also argues in various places about what plaintiffs alleged in their complaint.  (See 
Opening Brief at 1:23-3:26; 8:8.)  However, the allegations of the complaint were not 
incorporated into the TACC to be accepted as true on a demurrer.  They were only mentioned 
“for the limited purpose of setting forth the nature of Plaintiffs’ claims.”  (TACC, ¶ 6.)   

 
Fifth Cause of Action, Equitable Indemnity 

 
The demurrer to this cause of action is overruled.  A general demurrer must be overruled if the 
complaint states a cause of action under any legal theory.  (Larson v. UHS of Rancho Springs, 
Inc. (2014) 230 Cal.App.4th 336, 342.) 

 
Wahl asserts that the only requirement for this claim is that both he and Fidelity committed a tort 
against the Holdens causing indivisible harm.  However, he then argues that Fidelity has not 
pleaded that Wahl committed an actionable tort against the Holdens, and that there is no 
causation between the tendering of the bad checks and the Holdens’ damages.  (Opening Brief 
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at 9:4-15.)  Wahl also argues he may have breached his contract with the Holdens but did not 
engage in any conduct that is actionable in tort; and he cites authority stating that equitable 
indemnity is not available where the indemnitor only breached a contract with the plaintiff. 

 
The TACC alleges that Wahl represented he was willing to pay $60,000, sufficient funds were 
available to fund the deposits into escrow, and he would comply with all the terms of the 
Purchase Agreement; that he knew Fidelity would rely on these representations and notify the 
Holdens; and that Fidelity did rely and did notify the Holdens that the deposits had been made.   
(TACC, ¶ 23, 25, 26.)  Thus, the TACC sufficiently alleges an actionable tort by Wahl against 
the Holdens – misrepresentations that Wahl made to Fidelity knowing they would be passed on 
to the Holdens.  (See CACI 1906.)  Wahl points out that it is not alleged that he directed Fidelity 
to pass the representation along – but it is alleged that he knew it would be passed along.  That 
the Holdens chose not to sue Wahl does not prevent Fidelity from seeking indemnity from Wahl.  
The plaintiff does not have the unilateral right to determine which defendants should be included 
in an action under the comparative equitable indemnity doctrine.  (See Evangelatos v. Superior 
Court (1988) 44 Cal.3d 1188, 1197.)   

 
Further, the Court has already considered and rejected Wahl’s causation argument. 

 
That leaves the question whether equitable indemnity is unavailable here because Wahl’s initial 
obligation to the Holdens was only contractual. 
 
“It is well settled in California that equitable indemnity is only available among tortfeasors who 
are jointly and severally liable for the plaintiff's injury.  [Citations.]  With limited exception, there 
must be some basis for tort liability against the proposed indemnitor.  [Citation.]  ‘Generally, it is 
based on a duty owed to the underlying plaintiff [citations], although vicarious liability [citation] 
and strict liability [citation] also may sustain application of equitable indemnity. In addition, 
implied contractual indemnity between the indemnitor and the indemnitee can provide a basis 
for equitable indemnity.’  (BFGC Architects Planners, Inc. v. Forcum/Mackey Construction, Inc. 
(2004) 119 Cal.App.4th 848, 852.’”  (Stop Loss Ins. Brokers, Inc. v. Brown & Toland Medical 
Group (2006) 143 Cal.App.4th 1036, 1040 (emphasis added).)  

 
Thus, according to Stop Loss, equitable indemnity may be based on the indemnitor’s tort 
obligation to the plaintiff or his implied contractual indemnity obligation to the indemnitee.   

 
The court has already discussed that Wahl had potential tort liability to the Holdens for 
misrepresentation.  It now concludes that Wahl had an implied contractual indemnity obligation 
to Fidelity as well. 
 
In Stop Loss, the court held that there was no basis for equitable indemnity because BTMC 
owed no tort duty to the plaintiff (the Regents), and owed no implied contractual indemnity 
obligation to the indemnitee (Stop Loss).  

 
Here, Wahl did have an implied contractual obligation to indemnify Fidelity for his 
misrepresentations.  Fidelity was Wahl’s agent pursuant to a contract.  “As a general rule, an 
agent is entitled to indemnification by its principal for losses incurred by the agent in the 
execution of the agency.”  (Fidelity Mortgage Trustee Service, Inc. v. Ridgegate East 
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Homeowners Assn. (1994) 27 Cal.App.4th 503, 509-11.)   
 

Thus, a necessary relationship exists here that did not exist in Stop Loss, a contractual and 
agency relationship between the idenmitor, Wahl, and the indemnitee, Fidelity.  Whether the 
actions that Fidelity took here were in the execution of the agency is for summary judgment or 
trial.   

 
Even if Wahl had no potential tort liability to the Holdens and the claim for indemnity were based 
solely on the principal/agent relationship between Wahl and Fidelity, there would be nothing 
categorically unfair in permitting Fidelity to be equitably indemnified in whole or in part by Wahl.  
(See Fireman's Fund Ins. Co. v. Haslam (1994) 29 Cal.App.4th 1347, 1353-56 (insurer was 
entitled to obtain indemnity from insurance agent even though the indemnity was for tort 
damages owed to the insured and the agent did not owe a duty of good faith to the insured; the 
theory for indemnity was not that the agent owed such a duty to the insured but that he 
breached duties owed directly to his principal, and this breach of duty by the agent caused loss 
to the principal.)  If Wahl had not deposited the checks, Fidelity would not have advised the 
Holdens he had, and the Holdens would not have incurred their losses or sued Fidelity.  And if 
Wahl had deposited checks that did not bounce, Fidelity’s representation to the Holdens would 
not have caused the Holdens any damages.  The originating cause of all the problems was 
Wahl’s deposit of bad checks.  On a demurrer at least, Fidelity’s conduct was foreseeable and 
certainly not a superseding cause.  (See CACI 432.)  Neither can the court, on this demurer 
conclude that Wahl bears “0 percent of the fault for the loss.”  (HH Computer Systems, Inc. v. 
Pacific City Bank (2014) 231 Cal.App.4th 221, 239.) 
 

  

 5.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS PTG CALL CENTER 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY PTG 
CALL CENTER LP 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing as to grounds for withdrawal. 

  

 6.  TIME:  9:00   CASE#: MSC14-00489 
CASE NAME: WANG VS PTG CALL CENTER 
SPECIAL SET HEARING ON: CASE MANAGEMENT CONFERENCE SET BY PTG 
CALL CENTER, LP, PAUL LAM, ELLEN AM 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall acceptable).  Defendants personally are advised that they may 
wish to attend (personally or on CourtCall) if they want to address how this case will proceed, 
assuming that the Court may grant their attorney’s request to withdraw.  Withdrawing counsel is 
responsible for seeing to it that the clients are apprised of this tentative. 
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 7.  TIME:  9:00   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS SCHINDLER ELEVAT 
HEARING ON MOTION TO/FOR STRIKE OR TAX COSTS OF OTIS ELEVATOR 
COMPANY FILED BY SCHINDLER ELEVATOR CORPORATION, SIERRA PACIFIC 
* TENTATIVE RULING: * 
 
The motion of Schindler and Sierra Pacific (referred to collectively as Schindler) to tax or strike 
Otis’s costs is granted in part and denied in part.  Specifically, the motion is granted as to 
daily transcripts (item 11); exhibit costs (item 12); and room rental (item 16).  The motion is 
denied in all other respects. 
 
The Court starts with the observation that this motion represents a failure to meet and confer.  
There is no formal requirement to do so in this setting, but prudent counsel on both sides would 
have given it more of a try before proceeding with motion practice.  Probably the parties would 
have had to litigate at least the § 998 issue (absent a compromise of the issue, which was 
certainly a possibility).  But a couple of phone calls would very likely have prevented the need to 
pursue at least substantial parts of this motion – the two items on which Otis confesses error, for 
starters, and possibly the several points where Schindler’s attack consists of saying “we can’t 
tell what this is, we asked and they didn’t answer, so we’re filing this motion”.  This is out of 
character for the level of professionalism and sensible conduct heretofore shown by all counsel 
in this case. 
 
Expert Fees and the § 998 Offer 
 
Schindler objects to inclusion of Otis’s expert witness fees.  Otis claims those fees on the basis 
of Code of Civil Procedure § 998, because it made an offer to settle the case for a mutual waiver 
of costs and dismissal with prejudice of Schindler’s cross-complaint against Otis, which offer 
Schindler did not accept.  (Plaintiffs never sued Otis.)  The sole issue is whether Otis’s § 998 
offer should be disregarded because it was not made in good faith. 
 

Section 998 is designed to encourage the settlement of lawsuits before trial.  

[Citation.]  ‘Its effect is to punish the plaintiff who fails to accept a reasonable 

offer from a defendant.’  [Citation.]  However, ‘“a good faith requirement”’ is read 

into section 998, requiring that ‘“the settlement offer be ‘realistically reasonable 

under the circumstances of the particular case’”’ and that there be ‘“‘some 

reasonable prospect of acceptance. [Citation.]’”’  [Citation.]  ‘“[A] party having no 

expectation that his offer will be accepted ‘will not be allowed to benefit from a 

no-risk offer made for the sole purpose of later recovering large expert witness 

fees.’”’  [Citation.] 

 

“The reasonableness of a defendant's section 998 settlement offer is evaluated in 

light of ‘what the offeree knows or does not know at the time the offer is made 

….’”’ [Citation.] ‘Where the defendant obtains a judgment more favorable than its 

offer, “‘the judgment constitutes prima facie evidence showing the offer was 

reasonable ….’” [Citation.]’ [Citation.]  
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Melendrez v. Ameron Int’l (2015) 240 Cal.App.4th 632, 647. 

 

There is no dispute that “a good faith requirement must be read into section 998 

in order to effectuate the purpose of the statute.”  (Adams v. Ford Motor Co. 

(2011) 199 Cal.App.4th 1475, 1483, citing Wear v. Calderon (1981) 121 

Cal.App.3d 818, 821.)  “Good faith … requires that the settlement offer be 

‘realistically reasonable under the circumstances of the particular case.’” (199 

Cal.App.4th at p. 1483.)  “The offer must therefore, ‘carry with it some reasonable 

prospect of acceptance.  [Citation.]’”  (Ibid., quoting Elrod v. Oregon Cummins 

Diesel, Inc. (1987) 195 Cal.App.3d 692, 698.)  “[A] party having no expectation 

that his offer will be accepted ‘will not be allowed to benefit from a no-risk offer 

made for the sole purpose of later recovering large expert witness fees.’”  (199 

Cal.App.4th at p. 1483, quoting Jones v. Dumrichob (1998) 63 Cal.App.4th 1258, 

1263.) 

 

Bates v. Presbyterian Intercommunity Hospital (2012) 204 Cal.App.4th 210, 220.  It is the 

burden of the party asserting bad faith to overcome the prima facie reasonableness of the offer.  

(E.g., id.; Nelson v. Anderson (1999) 72 Cal.App.4th 111, 134.) 

 

Schindler points out that Otis’s offer here was for only a mutual waiver of costs and fees.  That 

in itself, however, is hardly enough to show that the offer was in bad faith.  Schindler points to a 

few cases where such relatively lowball § 998 offers were found to be in bad faith.  (Nelson, 72 

Cal.App.4th 111; Wear, 121 Cal.App.3d 818; Pineda v. Los Angeles Turf Club 1980) 112 

Cal.App.3d 53.).  Those cases arose on unusually strong facts, however.  (See the discussion in 

Jones, 63 Cal.App.4th at 1263.)  Moreover, in Nelson the appellate court was upholding a trial-

court finding of bad faith, noting that the offering party had not made enough of a factual 

showing to overcome the determination below.  Here, however, the shoe is on the other foot.  

The factual burden is on the offeree to show bad faith, not on the offeror to overcome a prior 

finding of bad faith. 

 

The greater number of cases have reached the opposite result, finding even very low § 998 

offers (including cost waivers) to have been in good faith.  (E.g., Melendrez, 240 Cal.App.4th 

632; Bates, 204 Cal.App.4th 210; Adams, 199 Cal.App.4th 1475; Jones, 63 Cal.App.4th 1258; 

Culbertson v. R.D. Werner Co. (1987) 190 Cal.App.3d 704; Najah v. Scottsdale Insurance 

(2014) 230 Cal.App.4th 125.)  Each case must be looked at on its own facts.  Generally, 

however, there is some challenge for a party who lost before the jury, arguing that the other side 

could not reasonably have acted on the prediction that it would win before the jury. 

 

It is also worth noting that a cost-waiver offer is not inherently anything to sneeze at, as it 

includes the potential liability for the opposite side’s expert fees.  As the court remarked in 

Jones, “Facially, respondent's offer carried a significant value to appellants because, if 

accepted, it would have eliminated appellants' exposure to the very costs which are the subject 

https://advance.lexis.com/search/?pdmfid=1000516&crid=6194a587-02aa-4374-b746-44443692f179&pdsearchterms=204+cal+app+4th+210&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=5smvk&prid=99dcaeee-5487-49c0-bce8-e6802fd38373
https://advance.lexis.com/search/?pdmfid=1000516&crid=6194a587-02aa-4374-b746-44443692f179&pdsearchterms=204+cal+app+4th+210&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=5smvk&prid=99dcaeee-5487-49c0-bce8-e6802fd38373
https://advance.lexis.com/search/?pdmfid=1000516&crid=6194a587-02aa-4374-b746-44443692f179&pdsearchterms=204+cal+app+4th+210&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=5smvk&prid=99dcaeee-5487-49c0-bce8-e6802fd38373
https://advance.lexis.com/search/?pdmfid=1000516&crid=6194a587-02aa-4374-b746-44443692f179&pdsearchterms=204+cal+app+4th+210&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=5smvk&prid=99dcaeee-5487-49c0-bce8-e6802fd38373
https://advance.lexis.com/search/?pdmfid=1000516&crid=6194a587-02aa-4374-b746-44443692f179&pdsearchterms=204+cal+app+4th+210&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=5smvk&prid=99dcaeee-5487-49c0-bce8-e6802fd38373
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https://advance.lexis.com/search/?pdmfid=1000516&crid=6194a587-02aa-4374-b746-44443692f179&pdsearchterms=204+cal+app+4th+210&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=5smvk&prid=99dcaeee-5487-49c0-bce8-e6802fd38373
https://advance.lexis.com/search/?pdmfid=1000516&crid=6194a587-02aa-4374-b746-44443692f179&pdsearchterms=204+cal+app+4th+210&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=5smvk&prid=99dcaeee-5487-49c0-bce8-e6802fd38373
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of this appeal, a sum appellants can hardly claim now to be de minimis.”  63 Cal.App.4th at 

1264.  Here, likewise, everyone knew this was going to be an expensive, expert-intensive trial, 

as to both liability and damages.  Schindler stood to lose much by declining Otis’s offer – and 

Schindler knew that as well as the other parties did. 

 

Here, having lost the trial, Schindler does not argue for Otis’s bad faith on the basis of the fact of 

the § 998 offer in itself.  It focuses rather on the timing of Otis’s offer, noting that the offer came 

only ten months after Schindler cross-claimed against Otis, and early in their bilateral discovery 

and after production of only part of Otis’s maintenance records.  (The overall case, however, 

had been going much longer by then, and presumably Schindler’s investigation of it as well.)  In 

effect, Schindler’s “early timing” argument seems to assume that while a costs-only offer might 

have been justified closer to trial, it was just gamesmanship coming so early in the bilateral 

proceedings between Schindler and Otis.  Schindler’s showing, however, is minimal.  Beyond a 

generic assertion that Schindler did not know Otis’s defensive theories – (which strikes the 

Court as an overstatement at best; surely there was no great mystery there) – Schindler cannot 

point to anything occurring after this offer, or anything it didn’t know at the time but learned later, 

that would have had any dramatic effect on the parties’ view of their respective strengths. 

 

If Schindler’s factual showing is thin, Otis’s is almost non-existent; Kelly’s declaration does not 

address this point at all.  However, it is Schindler, not Otis, that bears the burden of showing that 

Otis’s offer was unreasonable.  Moreover, while the declaration doesn’t address it, Otis’s brief 

does bring out a key and undeniable fact.  Whether or not Schindler was aware of it, Sierra 

Pacific (with the same counsel as Schindler) must be considered to have known the very strong 

fact that Otis administered these elevators for some six years with no accident of this kind, while 

two such accidents arose very shortly after Schindler’s last work on the elevator.  The Court 

must agree that this motion represents a continuation of Schindler’s case-long overestimation of 

the strength of its own case. 

 
Item 1:  Filing and Motion Fees 
 
Schindler objects to Otis’s item for filing and motion fees, noting that many of the items specified 
were ones for which the court charges no filing fee.  Otis responds, entirely predictably, that the 
fees on such items include payment to a commercial court-filing service, an item of costs 
routinely sought and allowed.  (See what I mean about meet-and-confer?) 
 
Now having that information (which it surely must have surmised), Schindler in reply argues that 
all of this commercial courier filing was unnecessary because it all could have just been mailed 
in.  (Noticeably absent is any representation as to whether that conforms to Schindler’s own 
filing practices in this case.)  Mailing would likely have sufficed, but the Court is not of the view 
that using a courier service was unreasonable, especially in a case of this potential magnitude.  
Meaning no disrespect to the USPS, a courier service offers a number of significant advantages:  
Same-day service, more reliable calendar management, better assurance of completion, and 
better tracking and verification.  It also adds to the speediness and reliability of providing 
courtesy copies to Chambers. 
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Item 5, Service of Process 
 
Schindler points out inclusion of details here that do not appear to be “service of process”.  Otis 
concedes the mislabeling but states that these are fees for commercial hand delivery of various 
motions.  (Repeat prior parenthetical comment.)  And see the comments in the prior point about 
couriers versus USPS. 
 
Item 11, Reporter’s Transcripts 
 
Schindler objects to inclusion of the cost of daily transcripts.  Otis concedes the point.  (Ditto.) 
 
Item 12, Exhibit Costs 
 
Schindler objects to this item as duplicative.  Otis concedes the point.  (Ditto.) 
 
Item 16, Room for Preparation of a Deposition Witness 
 
Otis seeks to recover the cost of arranging a meeting room in which to meet with a former 
employee to prepare him for deposition, because his medical circumstances made it difficult for 
him to travel to counsel’s office.  The Court understands the medical concern and appreciates 
the courtesy to a witness.  But this was an expense of preparing for a deposition, not conducting 
one.  This is not a cost properly charged to the other side.  It is stricken. 
 
Item 16, Otis’s Share of the Cost of a Technician to Run the AV Equipment 
 
The parties agreed to use a single provider, Litigation-Tech, to prepare all sides’ exhibits, and to 
arrange for presentation of much of the evidence on AV equipment.  This included the rental 
cost of the equipment, and a dedicated tech person to operate it in accordance with the 
attorneys’ directions during trial.  This was an exceptionally sound practice by all concerned.  It 
made for a smooth and seamless presentation of a great deal of evidence in AV form, which the 
Court found very helpful; there is no doubt the jury did likewise. 
 
It is less praiseworthy, however, that in agreeing to this sensible and useful arrangement, the 
attorneys did not also agree as to whether each party’s share of the cost would or would not be 
recoverable by the prevailing party or parties as costs.  Surely the attorneys should have seen 
this coming, and addressed it.  After all, they knew that someone was going to end up prevailing 
in this trial.  They should have agreed in advance either that each party would bear its own 
share of these expenses notwithstanding the result, or else that this expense would represent a 
recoverable cost. 
 
Schindler does not argue with Otis’s inclusion of the costs of preparing evidence for electronic 
presentation, or the equipment rental.  It does argue against having to reimburse Otis for its 
share of the tech person’s attendance and assistance during trial.  Citing Science Applications 
Int’l v. Superior Court (1995) 39 Cal.App.4th 1095, 1104-05, it argues that this is the cost of a 
“‘high-tech’ paralegal”.  But for one thing, it was everybody’s “paralegal”, not just Otis’s.  
Moreover, later case law has been much more accepting of this practice as a recoverable cost.  
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E.g., Green v. Riverside County (2015) 238 Cal.App.4th 1363, 1373-74; Bender v. Los Angeles 
County (2013) 217 Cal.App.4th 968, 990-91. 
 
Science Applications viewed the technician’s service as merely a matter of being able to retrieve 
a given exhibit, much like a paralegal finding a document in a trial bag.  Moreover, the court 
there was manifestly reacting to what it saw as trial expenses out of proportion to the real value 
of the case, and doing things expensively that could have been done cheaply.  (See El Dorado 
Meat v. Yosemite Meat & Locker Service (2007) 150 Cal.App.4th 612, 620.) 
 
Since 1995, however, the use of such trial technology has become cheaper, more technically 
sophisticated, and greatly more routine.  As the court said in Bender:  “Almost 20 years have 
passed since Science Applications was decided, during which time the use of technology in the 
courtroom has become commonplace (including a technician to monitor the equipment and 
quickly resolve any glitches), and technology costs have dramatically declined. In a witness 
credibility case such as this, it would be inconceivable for plaintiff's counsel to forego [sic] the 
use of technology to display the videotapes of plaintiff's interviews after his beating, in the patrol 
car and at the sheriff's station, and key parts of other witnesses' depositions.”  217 Cal.App.4th 
at 991.  Here, likewise, each party relied heavily on visual exhibits to present tricky factual 
issues including the mechanics of how the elevator malfunction occurred, the state of the 
equipment after prior repair work, and the medical considerations of plaintiff’s back injury and 
surgeries.  There is no question that this presentation was of great value to the attorneys in 
presenting their arguments, and to the jury in understanding and assessing those arguments – 
i.e., that “the trial technology enhanced counsel's advocacy and was reasonably necessary to 
the conduct of the litigation” (id.).  There is also little question that the presence of the jointly 
hired technical person made the presentation of this material faster, more reliable, and 
seamless – well worth what the parties jointly spent on him. 
 
In reply, Schindler notes that the relevant statutory section has since been amended (effective 
2018) to specify that the costs of rental equipment and formatting are allowable as costs “if they 
were reasonably helpful to aid the trier of fact”.  Code of Civil Procedure § 1033.5(a)(13).  
Schindler argues that the non-mention of technical personnel in this item must mean the 
Legislature meant to disapprove allowance of that expense.  That simply doesn’t follow.  Despite 
the fudge factor of the “reasonably helpful” condition, this item (13) is located in subdivision (a), 
listing items that are automatically allowable as costs.  Omission of a given item from the 
subdivision (a) list, however, is not the same as including that item in subdivision (b), the list of 
items that cannot be allowed as costs.  Tech assistance, therefore, remains now where it was 
before the amendment – neither allowed in (a) nor forbidden in (b), and therefore allowable or 
not, as the court thinks reasonable.  The Court takes the thrust of the amendment as a step in 
the direction of allowing recovery of the expenses of electronic evidence presentation, rather 
than (as Schindler would have it) a partial retreat from allowing such recovery. 
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 8.  TIME:  9:00   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS SCHINDLER ELEVAT 
HEARING ON MOTION TO/FOR STRIKE OR TAX COSTS OF PLAINTIFF AMY 
ZAPOTOCZNY FILED BY SCHINDLER ELEVATOR CORPORATION, SIERRA 
* TENTATIVE RULING: * 
 
Schindler’s motion to tax or strike plaintiff’s costs is granted in part and denied in part. 
 
The motion challenges inclusion of part of plaintiff’s payment to Litigation-Tech.  Most of the 
motion relates to the same issue addressed in Line 7 (the shared expense of a technician to 
assist in presenting all sides’ graphics or AV evidence at trial).  That part of the motion is denied 
for the reasons stated on this issue in Line 7. 
 
In addition, Schindler challenges inclusion of Litigation-Tech’s invoice for November 4, 2017.  
The work on this invoice, it appears, was not part of the joint effort for all parties, but specific to 
plaintiff’s case.  That fact in itself doesn’t make this invoice non-recoverable.  If party unilaterally 
incurs expenses for preparation of exhibits, for example, those may be charged as costs 
whether the work was done by Lit-Tech or someone else.  Here, however, some of the work 
wasn’t preparation of AV materials at all, but computer organization of plaintiff’s document base.  
That is plaintiff’s own trial preparation, not a recoverable cost.  The remainder did relate to 
preparation of graphics, but as to plaintiff’s opening statement, not any exhibits or evidence.  
The motion is therefore granted as to the $2,681.25 on this invoice. 
 

  

 9.  TIME:  9:00   CASE#: MSC14-01460 
CASE NAME: SHELL WESTERN VS WIGLEY 
HEARING ON AMENDED APP FOR ORDER OF SALE OF DWELLING ( FILED 
5/11/18 BY PLAINTIFF) 
* TENTATIVE RULING: * 
 
The application of plaintiff Shell Western for an order of sale is granted. 
 
Because this motion centers on the distinction between Larry Wigley and his wife Brookann 
Wigley, the Court will use first names for clarity.  It intends no disrespect. 
 
Plaintiff Shell Western holds a judgment in this case against defendant Larry Wigley.  Shell 
seeks an order for the sale of Larry’s home, for purposes of collecting the judgment.  Shell had 
moved for such an order once before, but the Court rejected the application.  It was not verified, 
as required.  More substantively, it gave insufficient information as to the amount, if any, of 
reachable equity in the property, and thus failed to demonstrate that a sale would result in 
realizable proceeds available for Shell’s collection. 
 
The present application seeks to remedy those defects.  It establishes that the fair market value 
of the home is somewhere between $575,000 (Brookann’s estimate) and $675,000 (Shell’s 
realtor’s estimate).  There is a deed of trust, which the Wigleys say has a balance of $94,000.  
(There is also an FTB lien, but everyone agrees it is junior to Shell’s judgment lien.)  Thus, as to 
this creditor, there is between $481,000 and $581,000 in equity.  The parties agree that another 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/15/18 

 
 

- 15 - 

$175,000 of that is shielded from Shell by Wigley’s homestead exemption.  Thus, if Wigley were 
unmarried, Shell could reach between $411,000 and $511,000. 
 
Brookann, however, asserts that she has a one-half separate interest in the property, which is 
not liable for Larry’s judgment debt.  If she does, since she is presumably co-liable on the 
mortgage, her half interest is worth half the equity – that is, $240,500 to $255,500. 
 
Assuming for the sake of analysis that Brookann is correct in her claim, then, that still leaves 
considerable residual value for Shell to reach.  Taking the lower FMV figure: 
 

fair market value    $575,000 

minus deed of trust balance  ($  94,000) 

minus Brookann’s half  ($240,500) 

minus homestead exemption  ($175,000) 

NET VALUE AVAILABLE TO SHELL $     65,500 

 
If the fair market value turns out to be higher, the net value to Shell increases by half of the 
increase in FMV.  That’s another $50,000 to Shell, if the higher FMV estimate is right.  And of 
course, if Brookann’s claim to half of the property separately turns out not to be sufficiently 
documented (as to which the Court has some concerns), there may be enough recovered from 
this sale to satisfy the entire judgment. 
 
That being so, there is no reason not to authorize the sale now.  Only if and when the house 
sells will it be necessary to decide how to divide up the proceeds, i.e., whether or not Brookann 
has a separate half-interest that is not subject to Shell’s collection claim. 
 

  

10.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS NG 
HEARING ON MOTION TO/FOR: COMPEL MATTHEW KELLY'S COMPLIANCE WITH 
SUBPOENA, FILED BY SUSAN L UECKER 
* TENTATIVE RULING: * 
 
The Court points out, as the parties and attorneys already know, that the discovery issues on 
this Line and Lines 11 and 12 arise in a different case from the substantive matters found on 
Lines 20, 21, and 22.  There is obvious overlap of parties and subject matter, but the present 
discovery issues would arise identically even if the other case were not pending. 
 
In this case, Uecker (as liquidating trustee) is suing defendants Ng and Wild Game to collect on 
a note and guaranty made by defendants in favor of Horwitz.  Defendants are defending the 
case on the theory that the purported note and guaranty were sham transactions intended to 
conceal Horwitz’s alleged equity participation in Wild Game by falsely depicting Horwitz’s 
involvement as a debt.  The Court of Appeal has held that this proffered defense is at least 
viable enough to survive summary judgment.  Accordingly, plaintiff seeks to conduct discovery 
as to the defense’s factual basis. 
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To that end, she served a deposition subpoena (with document requests) on Michael Kelly, who 
was formerly Wild Game’s attorney.  (He is also Ng’s son-in-law.)  Kelly ignored the subpoena, 
neither objecting to it, nor (timely) moving for a protective order, nor appearing.  Kelly has since 
filed a motion for a protective order (Line 11); that motion and this one are basically mirror 
images of each other, raising the same issues, substance, and arguments. 
 
Because the deposition has not occurred at all, there are no issues before the Court as to any 
particular questions that might be asked.  The same is true as to any particular document 
requests in the subpoena; Kelly has not served any objections to any of them, nor does his 
cross-motion point to any of them in particular as objectionable.  Rather, Kelly seeks to prevent 
the deposition from going forward at all, on any subjects. 
 
Kelly’s arguments are unmeritorious – indeed, bordering closely on frivolous.  Accordingly, 
plaintiff’s motion to compel is granted, and Kelly’s motion for a protective order is denied. 
 
Kelly’s pretense that he cannot perceive any relevant subject on which he might be deposed is 
transparently pretextual.  The subpoena does not specify the topics on which plaintiff intends to 
ask questions, nor is it required to do so.  Asserted irrelevance or lack of relevant knowledge, 
however, would be a basis for preventing the deposition from occurring at all, only if it were 
patently obvious that Kelly could have no possible knowledge on any relevant subject.  Here, 
even a cursory glance at the attached document requests is sufficient to illustrate the legitimate 
topics on which Kelly may be examined, such as communications he had with Nevada 
authorities about Wild Game, communications with other non-client third parties concerning Wild 
Game or the transactions involved, and corporate meeting minutes. 
 
Kelly’s invocation of attorney-client privilege and work-product protection is only slightly less 
meritless, at least as an objection to the deposition going forward at all.  It is likely that Kelly 
does have at least a substantial basis for asserting these objections to at least some of the 
questions that might be asked of him.  (Plaintiff argues that Wild Game and Ng have already 
waived the attorney-client privilege, which Kelly disputes.)  Those objections, however, cannot 
be ruled on until the questions are asked and the objections made.  Assuming that Kelly’s future 
objections on these bases may be meritorious, however, they could constitute no basis for 
refusing to be deposed at all unless it were patently true that everything Kelly might be asked is 
privileged or work product.  The examples in the preceding paragraph are more than sufficient 
to disprove that hypothesis. 
 
As to document requests, moreover, Kelly says he has told plaintiff under oath that (privilege 
aside) he simply has no such responsive documents.  The truth of that statement is likely to be 
itself a subject of deposition questions.  If it is true, though, that’s all the more reason why 
Kelly’s privilege objections would be moot as to document requests, and hence no reason to 
refuse to be deposed. 
 
Whether Kelly has been deposed (or sought to be deposed) in other cases on other topics is 
simply irrelevant to this motion.  Likewise unimpressive is Kelly’s argument against allowing 
deposition of “opposing counsel”.  Kelly is not anyone’s counsel (opposing or otherwise) in this 
case, and he does not claim to have any relevant current representation relationships.  His 
status as a former attorney for Wild Game may or may not limit what he can be asked about it.  
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But clearly as to at least some of what is sought (see above examples), he is simply a personal 
participant in the events and a directly percipient witness – law license or no law license. 
 
Kelly is ordered to appear at the office of plaintiff’s counsel for deposition at a date to be 
provided by plaintiff in its Order After Hearing hereon, but no earlier than two weeks after 
service of the Order After Hearing (unless counsel agree on a different date). 
 
If sanctions had been requested by plaintiff, they would likely have been granted.  No such 
request is made, however, nor any factual basis for quantifying them. 
 

  

11.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS NG 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER FILED BY MATTHEW KELLY 
* TENTATIVE RULING: * 
 
The motion is denied for the reasons stated in Line 10. 
 

  

12.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS NG 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER FILED BY DR. BRUCE 
HORWITZ 
* TENTATIVE RULING: * 
 
Bruce Horwitz, a third party in this case, has been subpoenaed for deposition.  He seeks a 
protective order to forbid Robert Brower from appearing at Horwitz’s deposition to examine 
Horwitz on behalf of Ng and Wild Game.  No one has filed any opposition to Horwitz’s motion 
(which may, perhaps, mean that Ng and Wild Game do not intend to use Brower for that 
purpose).  Nevertheless, Horwitz’s motion lacks merit, and it is denied. 
 
Horwitz’s motion rests mostly on his assertion that Brower is a major witness in this case.  He 
notes that Brower has filed a lengthy declaration in this case in opposition to plaintiff’s summary 
judgment motion, and he surmises – without confirmation, of course, but plausibly enough – that 
Brower is also likely to be a significant witness at trial in this case.  He argues for excluding 
Brower as a witness based on the principle of not allowing lawyers in a case to act as material 
witnesses. 
 
The argument is faulty.  First, Horwitz is himself not a party to this case, and he will not appear 
at the trial himself except as a witness.  He thus lacks standing to assert any rights the parties 
might have to object to any lawyer/witness dual capacity. 
 
And more important, if there is any ethical problem with Brower being a lawyer in this case, it will 
arise only if Brower seeks to act as counsel at trial.  Horwitz points to Cal. Rule of Professional 
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Conduct 5-210.  But that Rule applies only to an attorney “act[ing] as an advocate before a jury 
which will hear testimony from the [attorney]”.  That is because only at trial, or a similar 
proceeding, does a possible conflict arise between the lawyer’s role as an advocate and his 
credibility as a witness.  In Kennedy v. Eldridge (2011) 201 Cal.App.4th 1197, 1209, the Court 
took the view that similar ethical conflicts and concerns may arise in a bench trial as opposed to 
a jury trial.  (There were also several other grounds for disqualification in that case.)  The 
concerns, however, remain those of dual roles in a trial, where the lawyer’s own credibility as a 
witness will be at issue.  Brower will not be called on to testify at Horwitz’s deposition, nor will 
Brower’s own credibility be in any way tested or at issue in that deposition.  The Court cannot 
see that any of the policy or ethical concerns underlying Rule 5-210, or the principles discussed 
in Kennedy or similar cases, are implicated in non-trial representations such as depositions. 
 
Beyond that, Horwitz argues in substance that Brower has already shown himself to be hostile 
to Horwitz and his testimony.  That, however, is hardly unusual in litigations or depositions.  It is 
all too often the case that one side’s attorney has made up his or her mind that the other side 
(or, here, a witness) is a crook and a liar.  That, the attorneys would tell us, is why they’re suing 
that party or cross-examining that witness.  But one side’s “the lawyer’s out to get the witness” is 
the other side’s “the lawyer’s got the witness’s number”.  None of this entitles Horwitz to pick 
and choose what opposing lawyers will depose him. 
 

  

13.  TIME:  9:00   CASE#: MSC16-01860 
CASE NAME: COOLEY VS CITY OF RICHMOND 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY CITY 
OF RICHMOND, RICHMOND HOUSING AUTHORITY 
* TENTATIVE RULING: * 
 
The motion of defendants City of Richmond and Richmond Housing Authority for judgment on 
the pleadings as to the Fourth and Fifth Causes of Action of the First Amended Complaint 
(“FAC”) is granted, with leave to amend.  Plaintiff shall file and serve any amended complaint 
on or before July 15, 2018. 
 
In light of this ruling, the Case Management Conference now set for June19 is premature.  The 
CMC is continued to October 31, 2018 at 8:30 a.m. 
 
This case arises out of plaintiff’s claim that defendants rented her an uninhabitable premises, 
1300 Roosevelt Ave., #420, Richmond, California.  Defendants move for judgment on the 
pleadings as to the Fourth Cause of Action, Negligence, and Fifth Cause of Action, Intentional 
Infliction of Emotional Distress, arguing these claims fail to state a cause of action because they 
allege that defendants are directly liable for these torts, public entities have direct liability only as 
provided by statute, and plaintiff has not alleged which statute makes defendants liable.  
Defendants’ arguments are meritorious. 
 
Fourth Cause of Action, Negligence 
 
California public entities do not have any liability under state law except as “otherwise provided 
by statute.”  (Eastburn v. Regional Fire Protection Authority (2003) 31 Cal.4th 1175, 1183; Gov’t 
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C. § 815(a).)  By statute, public entities can be vicariously liable for the actions of public 
employees (Gov’t C. § 815.2(a); or they can be directly liable because of a mandatory duty 
placed on them by statute.  (Gov’t C. § 815.6.)   “[D]irect tort liability of public entities must be 
based on a specific statute declaring them to be liable, or at least creating some specific duty of 
care, and not on the general tort provisions of Civil Code section 1714.”  (Eastburn, supra.) 
 
Statutory causes of action, including causes of action against public entities, must be alleged 
specifically.  (Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 439; Lopez v. Southern 
Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  Thus, “to state a cause of action against a 
public entity, every fact material to the existence of its statutory liability must be pleaded with 
particularity.”  (Lopez, supra.)  This includes specifically identifying the statute that imposes the 
mandatory duty.  (Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 792, 802.)  It 
also includes specifically calling out the language that purportedly establishes the mandatory 
duty.  (See Jacqueline T. v. Alameda County Child Protective Services (2007) 155 Cal.App.4th 
456, 471 (“Unless the applicable enactment is alleged in specific terms, a court cannot 
determine whether the enactment relied upon was intended to impose an obligatory duty to take 
official action to prevent foreseeable injuries or whether it was merely advisory in character.  
[Citation]”).) 
 
Here, the Fourth Cause of Action alleges that in renting uninhabitable premises defendants 
were negligent.  (FAC, ¶ 12, 13, 14, 28, 29.)  This is an allegation of direct negligence.  Plaintiff 
does not specifically allege the statutory basis for liability, in violation of Lopez.  Further, the only 
implied statutory basis for liability is Civil Code section 1714, in violation of Eastman.  Therefore, 
the demurrer is sustained. 
 
Plaintiff’s contrary argument rests mostly on cases discussing a governmental entity’s potential 
respondeat superior liability for the negligence of an employee.  That is not what these causes 
of action purport to assert, however.  They seek to plead that the defendant governmental 
entities themselves were negligent.  Without citing a suitable statutory basis for such a cause of 
action, it cannot be asserted against a public entity. 
 
Fifth Cause of Action. Intentional Infliction of Emotional Distress 
 
This cause of action incorporates the earlier allegations of the FAC and goes on to allege that 
the conduct of defendant was extreme and outrageous.  (FAC, ¶ 32(1), 32(2).)   
 
This cause of action again alleges direct liability of the public entities without sufficient specificity 
and without identifying the statutory basis for liability.  The motion is granted as to this cause of 
action for all the reasons stated above. 
 
Laches 
 
Plaintiff argues cursorily that this motion should be denied because of “laches” because it was 
not made more promptly after service of the First Amended Complaint.  Plaintiff cites no 
authority authority for a “laches defense” to a motion for judgment on the pleadings, and there is 
none.  A motion for judgment on the pleadings may be filed at any time after answering.  
Further, plaintiffs assert no prejudice from the timing of this motion, as would be necessary for 
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even a conventional laches argument.  (Magic Kitchen LLC v. Good Things Internat., Ltd. (2007) 
153 Cal.App.4th 1144, 1157.)  A plaintiff cannot insulate a nonviable cause of action from legal 
attack just because the attack could have come sooner. 

  

14.  TIME:  9:00   CASE#: MSC16-01890 
CASE NAME: SEAWARD VS COSTELLO 
HEARING ON MOTION TO/FOR DEEM ADMITTED PLTF'S UNANSWERED REQ FOR 
ADMSN FILED BY WILLIAM SEAWARD 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s 

First Set of Requests for Admissions (served on or about September 26, 2017) are deemed 

admitted.  Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no 

responses were served prior to the hearing.  No sanctions are awarded. 

In the event that defendant has served responses prior to the hearing, no matters will be 

deemed admitted, but sanctions are awarded to Plaintiff in the amount of $1,000. 

The Court has read defendant’s opposition brief, laying out in general terms the reasons why 

defendant thinks plaintiff should not be suing her.  None of that is before the Court on this 

motion, however, and none of it bears on the present motion.  This motion is not about who will 

win the case, or even who should be bringing it; it is simply about obeying the rules of litigation.  

Whether defendant’s position in the overall litigation is entirely justified or entirely unjustified, 

and whether she has a lawyer or not, she is still required to conduct litigation by the same rules 

as everyone else.  One of those rules is that each party is allowed to serve requests for 

admission, and the other party is required to respond to those requests in a timely and 

appropriate fashion – or face the sanction of being deemed to have admitted the truth of all the 

items in the requests.  The Court has read the RFAs served by plaintiff and sees nothing 

substantively wrong with them as requests. 

The Court urges defendant to take this motion seriously.  If the matters are deemed admitted, 

defendant will have very nearly lost the case without any trial on the merits.  But the only thing 

defendant has to do to avoid that result is to serve responses to the requests for admission 

before the time of hearing (Friday at 9:00 a.m.).  If she does that, she will still be liable for 

mandatory sanctions, but she will still be in a position to defend herself in the case as best she 

can. 
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15.  TIME:  9:00   CASE#: MSC16-02049 
CASE NAME: KIRKER VS LICO 
HEARING ON MOTION TO/FOR: COMPEL FURTHER DISCOVERY RESPONSES 
FROM DEFTS, FILED BY MICHAEL E KIRKER, LISA A KIRKER 
* TENTATIVE RULING: * 
 
The motion to compel is denied as untimely.  Local Rule 3.301(d)(7) requires that when a 
discovery dispute has been addressed by a Discovery Facilitator, any subsequent motion to 
compel is due within 30 days after service of the Facilitator’s Recommendations.  The 
Recommendations here were served on March 23, but this motion was not filed until May 2. 
 
Plaintiffs’ reply asserts that the 30-day deadline in the Local Rule is “intended as a deadline for 
a party to raise objection to the facilitator’s recommendation, not the filing of a motion to compel 
after participation in the program.”  The plain language of the Rule is contrary; it states that the 
30-day deadline is for filing and service of “a formal Discovery Motion”.  That means either a 
motion to compel, or a motion for protective order.  The procedure of “objections to a 
recommendation” is not one called for by the program’s rules.  This motion to compel is a 
“formal Discovery Motion”, and it is untimely under the plain language of the Rule. 
 
The Court notes that although defendants obviously served their opposition to this motion on 
plaintiffs (as reflected by plaintiffs’ reply brief), it is not clear that that opposition was ever filed 
with the Court.  There is no such document in the file and the computer docket does not reflect it 
having been filed.  Possibly, however, that may have been some filing or docketing error on the 
part of the court’s clerk staff.  In any event, defendants have provided a copy by fax (though the 
document is inaccurately captioned as an “objection” to the motion to compel rather than a 
memorandum of points and authorities in opposition). 
 

  

16.  TIME:  9:00   CASE#: MSC17-00790 
CASE NAME: WALKER VS G.C. BLOCK 
HEARING ON MOTION TO/FOR: COMPEL AMEND RESPONSES &B PRODUCE 
DOCS, FILED BY ALVA DENISE WALKER, CLEVE ROBERT WALKER, LINDSEY 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to compel further responses to its deposition subpoena to Bidsmart LLC is 
denied. 
 
Plaintiffs do not provide any authenticated (or even identified) copy of Bidsmart’s written 
response to the subpoena.  There is a single page near the end of the Freshman declaration 
that looks like it might be (at least part of) Bidsmart’s response.  There is nothing in the 
declaration identifying what that page is, though, let alone authenticating it under oath as 
accurate and complete.  On the contrary, the page is presented simply as part of a meet-and-
confer letter.  Without more, the Court has no way of reliably knowing what responses Bidsmart 
made or didn’t make, let alone judging whether they are appropriate or not. 
 
The Court also notes that the Freshman and Fisher declarations do not comply with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Given that Freshman’s 
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declaration appears to have exhibits to exhibits to exhibits, some tabbing and identification of 
what documents were what would have been even more helpful than usual on this motion.  
Counsel is directed to review these rules and comply with them as to any future filings.  Failure 
to do so may result in rejection or disregard of nonconforming papers. 

  

17.  TIME:  9:00   CASE#: MSC17-00790 
CASE NAME: WALKER VS G.C. BLOCK 
HEARING ON MOTION TO/FOR: COMPEL T-MOBILE TO RESPOND AND PRODUCE 
DOCS, FILED BY ALVA DENISE WALKER, CLEVE ROBERT WALKER, LINDSEY 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to compel production of business documents from T-Mobile is denied.  The 
Court, however, may consider granting the motion if a better draft protective order is provided. 
 
At issue on this motion are the records of calls made on two identified cell phone numbers.  The 
service customer for both of those lines is Catherine Cross, although the indication is that one of 
the lines was used exclusively by defendant Patrick Gallagher.  According to the declaration in 
the moving papers, both Ms. Cross and Mr. Gallagher testified at depositions that they were 
unable to provide phone records for either line. 
 
The subpoena was served on T-Mobile with a proper consumer subpoena notice to Cross. 
Neither T-Mobile nor Gallagher has served any objection to the subpoena.  Cross did serve an 
objection on the consumer notice form, stating in its entirety:  “For client confidentiality 
purposes.  I am a Realtor, and clients personal bank info, social security numbers, routing 
numbers etc are likely their [sic] and cannot be shared.” 
 
Cross’s objections are appropriate and well-taken.  Accordingly, plaintiffs proffer with their 
motion a draft Protective Order, which they contend would adequately address the problem.  
The draft, however, is unacceptable for several reasons. 
 
First, it purports to overrule Cross’s objection in part.  The objection is well-taken in its entirety.  
(Plaintiffs argue that the objection should be overruled as to the line used solely by Gallagher.  
However, the Court has no information on the relationship between Gallagher and Cross, nor on 
whether any similar third-party information might be found on Gallagher’s line.  If there is none, 
then the protective order will have no practical effect on information as to Gallagher’s line.) 
 
Second, the draft contains the usual sort of limits on how, by whom, and under what restrictions 
any personal information of third parties might be used in this litigation.  The Court can see no 
suitable use whatsoever in this case for any such third-party personal information.  Indeed, the 
only arguable reason why the subpoenaed business records are relevant to this case at all has 
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to do only with telephone calls made between Gallagher and a limited number of other persons, 
some of which however cannot be identified at this point. 
 
Counsel for plaintiffs is invited to appear at the hearing on this motion to apprise the Court more 
fully what information it is he really wants to find out from these phone records, and why he is 
entitled to discover that information.  The Court will then be in a better position to discuss the 
suitable scope and mechanics of a protective order. 
 
The Court also notes that the Freshman declaration does not comply with CRC 3.1110(f) and 
Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and 
comply with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

18.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME: AVALON VS SOBAYO 
HEARING ON DEMURRER TO CROSS COMPLAINT of SOBAYO FILED BY AVALON 
NGUYEN GARDNER LIVING TRUST, UTD 
* TENTATIVE RULING: * 
 
Cross-Defendant Hong Gardner (personally and as Trustee of the Avalon Nguyen Gardner 
Living Trust) demurs to the cross-complaint of Kingsway Capital Partners, LLC.  The demurrer 
is sustained with leave to amend.  The Cross-Complaint fails to allege facts sufficient to state 
a cause of action. 
 
Cross-Complainant may file and serve the amended cross-complaint on or before July 15, 2018. 
 
This case arises out of a disagreement over the purchase of a residence in Richmond.  The 
cross-complaint alleges that cross-complainant Kingsway located a short-sale property, 
available for purchase at $200,000 below market value.  Kingsway and Gardner reached 
agreement in November 2016 to work together to buy the property and resell it.  Their written 
agreements called for Gardner to locate a lender, for Kingsway to buy the property, and then for 
Kingsway to sell it to Gardner at fair market value.  (It is for breach of this last agreement that 
Gardner, in her original complaint in this case, seeks specific performance and other relief.) 
 
The thrust of Kingsley’s cross-complaint is that the written contract documents weren’t the whole 
deal agreed to.  It alleges that there was an oral agreement at the same time, to the effect that 
when Gardner bought the property at fair market value from Kingsway, Gardner would obtain 
only 5% of the equity participation and Kingsway would retain 95%. 
 
The sale from Kingsway to Gardner was to have occurred on June 1, 2017.  It did not occur 
because Kingsway demanded its 95% share as allegedly called for in the oral side agreement. 
 

Contract-Based Causes of Action 
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The first cause of action in the cross-complaint is for breach of contract, namely the alleged oral 
contract calling for the 95/5 split.  The second cause of action is a related claim for breach of the 
covenant of good faith and fair dealing. 
 
Gardner demurs on the ground the alleged oral contract entered on November 27, 2016, 
pertaining to the sale of real property violates the statute of frauds set forth at Civil Code § 1624.  
Section 1624 provides that contracts for the sale of real property, or of an interest therein are 
invalid “unless they, or some note or memorandum thereof, are in writing and subscribed by the 
party to be charged or by the party’s agent.”  “A general demurrer may be interposed when the 
complaint shows on its face that the agreement sued on is within the statute of frauds and does 
not comply with its requirements.” (Parker v. Solomon (1959) 171 Cal.App.2d 125, 136.) 
 
Kingsley does not dispute that the statute of frauds would apply to its alleged 95/5 oral side 
deal.  It argues, however, that Gardner is equitably estopped from asserting the statute of frauds 
as a defense because of her alleged fraudulent conduct.  Gardner allegedly represented she 
would stand by their oral agreement and Kingsway detrimentally relied on that agreement.  
 
“[E]quitable estoppel is not a punitive notion, but rather a remedial judicial doctrine employed to 
insure fairness, prevent injustice, and do equity.”  (Leasequip, Inc. v. Dapeer (2002) 103 
Cal.App.4th 394, 403.)  “The doctrine of estoppel to assert the statute of frauds applies where 
unconscionable injury would result from denying enforcement of the oral contract after one party 
has been induced by the other seriously to change his position in reliance on the contract or 
where there would be unjust enrichment of a party who has received the benefit of the other's 
performance.”  (Isaac v. A & B Loan Co. (1988) 201 Cal.App.3d 307, 313.)   
 
The general rule is that estoppel must be specifically “pleaded in the complaint with sufficient 
accuracy to disclose [the] facts relied upon.”  (Transport Ins. Co. v. TIG Ins. Co. (2012) 202 
Cal.App.4th 984, 1013.)  Equitable estoppel “must be pleaded, either as a part of the cause of 
action or as a defense.”  (Ibid.)  “‘A plaintiff ... must be able to show clearly ... not only the terms 
of the contract, but also such acts and conduct of the defendant as the court would hold to 
amount to a representation that he proposed to stand by his agreement and not avail himself of 
the statute to escape its performance….” (Moore v. Day (1954) 123 Cal.App.2d 134, 139.) 
 
To adequately plead equitable estoppel, the pleadings should contain facts showing the 
following elements:  “(a) a representation or concealment of material facts (b) made with 
knowledge, actual or virtual, of the facts (c) to a party ignorant, actually and permissibly, of the 
truth (d) with the intention, actual or virtual, that the ignorant party act on it, and (e) that party 
was induced to act on it.” (Transport Ins. Co. v. TIG Ins. Co. (2012) 202 Cal.App.4th 984, 1013.)  
Kingsway has not alleged any misrepresentation upon entering the oral agreement or 
knowledge of material facts known by Gardner but not Kingsway. 
 
The cross-complaint’s allegations are brief and cursory.  The basic problem with its estoppel 
theory is that it cuts too broadly.  The allegedly fraudulent “promise” said to create the estoppel 
is identical to the oral promise alleged to have been an additional term of the parties’ contract – 
namely that the parties would split the equity participation 95/5, despite the absence of any such 
term in the written documents.  If this worked, it would essentially negate the statute of frauds 
altogether.  Anyone asserting an oral agreement for the sale of an interest in land can always 
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adduce the alleged agreement as a “promise” that the pleader relied on, and thus the basis for 
an estoppel to assert the statute of frauds.  Something more than just the alleged fact of 
agreeing to the oral agreement, and promising to carry it out, must be necessary to get past the 
statutory refusal to honor such alleged oral agreements. 
 

Fraud- or Mistake-Based Causes of Action 
 
The third cause of action seeks rescission of the parties’ agreement.  The fourth similarly seeks 
reformation, and the fifth, cancellation.  All three causes of action rest on the same substance – 
the allegation that Gardner acted fraudulently in promising to carry out the alleged oral side 
deal.  They also allege unilateral or bilateral mistake – but the mistake is Kingsway’s error in 
trusting Gardner to carry out the oral deal, or in believing that that term was part of the 
enforceable contract. 
 
The Court agrees with Gardner that the cross-complaint does not contain specific facts 
necessary to allege fraud.  Kingsway has not made the fraud allegations with any particularity.  
“The elements which must be pleaded to plead a fraud claim are ‘(a) misrepresentation (false 
representation, concealment or nondisclosure); (b) knowledge of falsity (or “scienter”); (c) intent 
to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.’”  (Philipson 
& Simon v. Gulsvig (2007) 154 Cal.App.4th 347, 363.)   
 
The Court notes that the original of the reply brief, as found in the court file, is missing page 2.  
The Clerk obtained a copy of the missing page, so court reviewed the Reply in its entirety.  
However, Cross-Defendant may wish to submit a corrected version for the court’s file. 
 

  

19.  TIME:  9:00   CASE#: MSC17-01342 
CASE NAME: LERNER VS. SAKLAN VALLEY 
HEARING ON MOTION TO/FOR STRIKE CLAIM FOR PUNITIVE DAMAGES IN 
F.A.C. FILED BY SAKLAN VALLEY SCHOOL 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike claim for punitive damages in plaintiff’s first amended 
complaint filed by defendant Saklan Valley School.  The motion is denied. 
 
Defendant shall file and serve its answer to the FAC by July 15, 2018. 
 
This Court previously granted with leave to amend a motion by the School striking a claim for 
punitive damages from Plaintiff’s complaint. Following that Order, on February 28, 2018, Plaintiff 
filed a first amended complaint (“FAC”) that, by comparison to the original complaint, 
substantially increases the factual allegations supporting a prayer for punitive damages in this 
case. 
 
Plaintiff’s FAC alleges that Plaintiff, then a 5th or 6th grade student at the School, was subjected 
to disability discrimination after he slipped and fell on an outdoor sports court during recess on 
December 17, 2014. (See FAC, ¶¶ 20-25.) The next day, Plaintiff’s mother notified the School’s 
teachers and administrators of Plaintiff’s resulting concussion. (FAC, ¶ 28.) On behalf of 
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Plaintiff, his mother requested, and was denied, various accommodations. (See FAC, ¶¶ 39-45.) 
Defendant now moves to strike allegations supporting Plaintiff’s prayer for punitive damages 
from pages 12 to 13, paragraph 80, and item 5 under the prayer for relief of the FAC.  
 
Code of Civil Procedure §§ 436 and 437 govern the grounds for a motion to strike. Section 
436(a) permits the court to “[s]trike out any irrelevant, false or improper matter inserted in any 
pleading.” Subdivision (b) of the same section permits the court to “[s]trike out all or any part of 
any pleading not drawn or filed in conformity with the laws of this state, a court rule, or an order 
of the court.”  Section 437(a) provides that: “The grounds for a motion to strike shall appear on 
the face of the challenged pleading or from any matter of which the court is required to take 
judicial notice.”  
 
Here, the challenged pleading is Plaintiff’s FAC, from which Defendant contends a prayer for 
punitive damages should be stricken.  
 
Punitive damages are recoverable in actions for discrimination. (See Commodore Home 
Systems, Inc. v. Superior Court (1982) 32 Cal.3d 211, 221; Cloud v. Casey (1993) 76 
Cal.App.4th 895, 908-09.) The rules for alleging punitive damages in a discrimination case are 
no different from alleging them in other types of cases. The plaintiff must plead facts, not just 
legal conclusions, to show a state of mind supporting such damages. (See Perkins v. Superior 
Court (1981) 117 Cal.App.3d 1, 6 (allegation in complaint for interference with business that 
defendant terminated plaintiff’s telephone service in retaliation for plaintiff’s complaints about an 
inaccurate directory listing were sufficient to support request for punitive damages); Grieves v. 
Superior Court (1984) 157 Cal.App.3d 159, 166.) Pleading in the language of Civil Code section 
3294 is not objectionable when sufficient facts are alleged to support the allegation. (Perkins, 
supra, 117 Cal.App.3d at 6-7.) 
 
Civil Code section 3294 requires that an award for punitive damages include circumstances of 
homicide, oppression, fraud, or malice.  “Oppression” means “despicable conduct that subjects 
a person to cruel and unjust hardship in conscious disregard of that person’s rights.”  (Civil Code 
§ 3294(c)(2).)  “Malice” means “conduct which is intended by the defendant to cause injury to 
the plaintiff or despicable conduct which is carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others.” (Civil Code § 3294(c)(1).) 
 
Further, when punitive damages are requested from an employer, the complaint must allege 
facts to show the employer’s (1) advance knowledge of the employee’s unfitness; 
(2) authorization or ratification of the wrongful conduct; or (3) personal culpability.  (Civil Code 
§ 3294(b); Grieves, supra.)  And a corporate employer may be liable only if the knowledge, 
authorization, ratification or act was on the part of an officer, director or managing agent of the 
corporation.  (See Grieves, supra.) 
 
In granting the prior motion to strike, the Court summarized the defects in the original complaint: 
 

Most of these allegations do not allege facts showing the requisite state of mind.  
The complaint does not allege that the teacher who refused to meet outside of 
normal class times and to limit homework did so intending to cause injury to 
plaintiff or in willful and conscious disregard of plaintiff’s rights or safety.  There 
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are no allegations stating what that teacher knew of plaintiff’s condition or his 
rights.  The same is true as to the teacher who would not postpone a test.  The 
allegation regarding the teacher or employee who delayed requests to discuss 
reasonable accommodation comes closest to being sufficient, because it does 
allege that this person knew of the injuries. 

 
Further, none of these allegations allege enough to show a basis to impose 
punitive damages on the corporate employer.  There are no allegations as to any 
of these teachers or employees that make clear that they can bind the corporate 
employer for punitive damages under Civil Code section 3294 (b) or that there 
was authorization or ratification. 

 
The discrimination allegations in the prior complaint were quite cursory – a single paragraph 
occupying half a page.  The FAC elaborates considerably on those allegations.  Length of 
allegations, of course, is not the same thing as substantive adequacy.  Reviewing the new 
allegations, however, the Court is satisfied that they are sufficient to allege a basis for punitive 
damages, at least as a pleading matter. 
 
The FAC generally alleges that Plaintiff was subjected to wrongful conduct by the School’s 
employees because Plaintiff was denied reasonable classroom accommodations for the injuries 
he suffered as a result of his fall. After Plaintiff suffered his injury, “teachers Sam Prestianni, 
Saul Zippin, Victoria Obenchain, and Christian Crabtree and administrators Kim Parks and Hans 
Metzger were notified on or about December 18, 2014 that [Plaintiff] had a concussion as a 
result of the fall.” (FAC, ¶ 28.) Plaintiff’s neuropsychologist provided the School with a list of 
recommended accommodations for Plaintiff. (FAC ¶ 43.) But despite repeated requests, and 
Plaintiff’s academic detriment, no accommodations for Plaintiff’s condition were ever made. 
(FAC ¶ 48; 53.) In January of 2015, Plaintiff’s mother requested that Mr. Zippin meet with 
Plaintiff to discuss his school work, and that despite his knowledge of Plaintiff’s condition and 
difficulty with school work, Mr. Zippin declined to meet with Plaintiff outside of class time. (FAC, 
¶ 32.) Employees or teachers delayed requests to discuss reasonable accommodations and 
refused to make accommodations despite knowledge of Plaintiff’s injuries. (FAC, ¶ 42.) This 
conduct amounted to discrimination on the basis of disability (FAC, ¶ 75), and it was committed 
maliciously and oppressively in conscious disregard for Plaintiff’s rights. (FAC, ¶ 80.) 
 
The allegations show the requisite state of mind for an award for punitive damages.  In virtually 
every detail, the allegations are not only that the school officials and employees refused or failed 
to accommodate the student’s disability, but that they did so knowing of that disability and the 
need for accommodation.  The FAC is replete with allegations that teachers and school 
administrators had knowledge of Plaintiff’s condition and academic needs, and that those 
School employees, at a minimum, willfully and consciously disregarded Plaintiff’s rights under 
Civil Code section 3294(c)(2).  
 
Similarly, the allegations (individually and as a whole) are sufficient to establish a basis for 
punitive damages against the employer.  The FAC provides specific factual allegations 
illustrating how Plaintiff’s mother notified and corresponded with the School’s Head of School 
and Middle School Dean, and repeatedly requested accommodations for Plaintiff due to his 
medical condition.  (FAC, ¶¶ 39-44.)  Plaintiff’s mother and his doctor provided those officials 
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with recommended accommodations made by Plaintiff’s neuropsychologist, Dr. Grandison. 
(FAC, ¶¶ 39-44.) Plaintiff’s mother met with Mr. Metzger, the Head of School, to discuss 
Plaintiff’s treatment, educational issues, and Plaintiff’s injuries. (Id. at ¶ 29.) Mr. Metzger helped 
develop an educational plan to meet Plaintiff’s special needs, but failed to ever implement said 
plan. (Id. at ¶¶ 35-37.) Plaintiff’s mother wrote to Kim Parks, a dean at the School, regarding 
treatment of Plaintiff by staff and teachers. (Id. at ¶ 30.) Still, the FAC alleges, “Despite 
knowledge by Hans Metzger, Head of School, Kim Parks, the Middle School Dean and his 
teachers, despite repeated requests from [Plaintiff’s mother], and despite a request from 
Neuropsychologist [sic], [the School] refused to implement any changes to [Plaintiff]’s 
educational plan.” (Id. at ¶ 42.)  
 
Moving up the chain of command, by the spring of 2015, Plaintiff’s mother spoke to the Board of 
Directors co-chair, Miranda Heera, regarding the continued lack of support from the School’s 
teachers and administrators. (FAC, ¶ 45.) Still, no response, no changes, and – to Plaintiff’s 
knowledge – no inquiries were made. (Id.) 
 
The above allegations sufficiently show a basis to impose punitive damages on the corporate 
employer.  Many of the allegations are made directly against the top officials of the school.  
Nothing further is needed to establish that the decisions of those persons are fairly imputable to 
the employer.  Further, there are numerous allegations that the school’s management were on 
notice as to alleged problems with individual teachers or other lower-echelon personnel. 
 

  

20.  TIME:  9:00   CASE#: MSC17-01550 
CASE NAME: UECKER VS KELLY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of UECKER FILED BY 
STEPHANIE NG KELLY, MATTHEW KELLY 
* TENTATIVE RULING: * 
 
Defendants Stephanie Kelly and Matthew Kelly’s demurrer to the first amended complaint is 

sustained with leave to amend. Plaintiff shall file and serve a second amended complaint by 

June 29, 2018.  

Plaintiff is a liquidating trustee in a bankruptcy case.  In that capacity she is suing Barney Ng on 

an alleged note and deed of trust (the case in Lines 10-12).  In that case she obtained an 

attachment as to one of Ng’s assets, namely a note and deed of trust executed in Ng’s favor by 

the Kellys, the defendants in this case.  (Ms. Kelly is Ng’s daughter; Mr. Kelly, his son-in-law.)  

In this action, plaintiff seeks to enforce the Kelly note in her capacity as a judgment creditor or 

potential judgment creditor of Ng. 

The timing of all this is complicated by the course of plaintiff’s action against Ng.  She obtained 

a judgment in that action, via summary judgment.  The Court of Appeal, however, reversed the 

summary judgment and remanded the case for further proceedings.  As the matter stands now, 

therefore, plaintiff has obtained an attachment over the Kelly note on the basis that she may 

obtain a judgment in the future against Ng, and the Kelly note is an attachable asset of Ng’s.  
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She does not have a judgment against Ng, however.  That case is in active litigation after the 

appellate remand. 

The Kellys demur to plaintiff’s first amended complaint (FAC) on several grounds.  Some are 

unmeritorious.  One is meritorious on the present state of the pleadings, but plaintiff is given an 

opportunity to amend. 

Failure to State a Claim  

The Kellys argue that the FAC, regardless of who the plaintiff is, simply does not allege any 

cause of action for breach of their note to Ng.  The Kelly note states that the payment period 

under the note begins “following the date of recordation of the deed of trust securing this Note.” 

(FAC Ex. 1.)  The FAC acknowledges, however, that the deed of trust was never recorded.  

(FAC ¶13.)  Accordingly, the Kellys reason, the triggering event for their obligation to make 

payments has not occurred, and they are not in breach. 

“‘Where a complaint is based on a written contract which it sets out in full, a general demurrer to 

the complaint admits not only the contents of the instrument but also any pleaded meaning to 

which the instrument is reasonably susceptible.” (Aragon-Haas v. Family Security Ins. Services, 

Inc. (1991) 231 Cal.App.3d 232, 239.) ‘ “[W]here an ambiguous contract is the basis of an 

action, it is proper, if not essential, for a plaintiff to allege its own construction of the agreement. 

So long as the pleading does not place a clearly erroneous construction upon the provisions of 

the contract, in passing upon the sufficiency of the complaint, we must accept as correct 

plaintiff's allegations as to the meaning of the agreement.” ’ (Ibid.)” (Rutherford Holdings, LLC v. 

Plaza Del Rey (2014) 223 Cal.App.4th 221, 229.)  

Plaintiff argues that the Court should interpret the Kelly Note as commencing for the purposes of 

repayment on August 15, 2012, which was the date that both the Kelly Note and deed of trust 

were signed.  (FAC Exs. 1 and 2.)  Plaintiff’s opposition states that the deed of trust is lost, and 

thus can never be recorded.  (The FAC, however, does not actually allege that fact.)  Plaintiff 

contends that it would be absurd to “construe” the note in a fashion that would effectively forgive 

the note debt forever, due to the loss of the deed of trust.  She urges that the note should be 

construed as requiring that payments be made as of the date of the note and deed of trust 

themselves. 

Notwithstanding the principle of Aragon-Haas, this argument is difficult as best if couched as a 

way of “construing” the note language.  The language is clear and unambiguous; the phrase 

“following the date of recordation” cannot be read to mean “now, whether or not there is ever a 

recordation”.  That is stretching the language too far.  Moreover, while the Court takes plaintiff’s 

point about how it appears to be the plain contemplation of the parties that recordation would 

occur promptly, it is not as obvious as plaintiff assumes that that could be the only possible 

intention of the parties.  The Court can conceive of other reasons why the parties may have 

contemplated a delay in recording and hence in payments. 
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However, depending on what might be alleged and shown as to the parties’ contracting intents, 

the reasons why the deed of trust was not timely recorded, and the manner in which the deed of 

trust came to be lost, there could well be a better argument along the lines of an excuse from 

the condition precedent to the requirement of payments.  The Court does not know whether the 

facts exist to support such an allegation, and it does not mean to do plaintiff’s lawyering for her.  

Because this may be a possibility, however, the Court grants leave to amend. 

The Kellys assert other arguments that, if meritorious, could counsel against leave to amend.  

The Court finds them unpersuasive. 

Standing 

Defendants argue that Plaintiff does not have standing to bring this claim because Plaintiff does 

not have a final judgment against Barney Ng.  In their moving papers, Defendants cite cases 

that generally discuss how attachment liens work and explain that an attachment lien does not 

give a creditor the right to the creditor’s property until a judgment is entered. (See, Diamant v. 

Kasparian (In re Southern Cal. Plastics, Inc.) (9th Cir. 1999) 165 F.3d 1243, 1246.) 

Plaintiff argues that she has standing to bring this lawsuit as creditor’s rights claim under Code 

Civil Procedure § 491.310. Section 491.310 states that “If a third person has possession or 

control of property in which the defendant has an interest or is indebted to the defendant and the 

property or debt has been subjected to an attachment lien, the plaintiff may bring an action 

against the third person to enforce the third person’s liability under this title.”  

Defendants did not address Code Civil Procedure § 491.310 in their moving papers despite the 

section being mentioned in the FAC and raised in earlier briefings between the parties.  The 

plain language of the statute fits this case like a glove, and defendants cannot assert any 

argument otherwise. 

In their reply, Defendants argue that § 491.310 does not apply because Defendants have not 

defaulted on the Kelly Note and therefore Barney Ng does not have a claim against the 

Defendants, which means that Plaintiff cannot bring a creditor’s rights claim.  That is not really a 

standing argument, but rather a restatement of the argument of not stating a claim as addressed 

above.  If no cause of action exists on the note (because there is no default), it makes little 

sense to argue about who can assert the non-existent cause of action in terms of “standing”.  

But if there is an alleged default and hence a cause of action (as is not true now but may be true 

after amendment), § 491.310 plainly gives this plaintiff “standing” to assert that cause of action.  

(Whether there might be equitable reasons to defer actual enforcement and foreclosure, before 

judgment in the action against Ng, are issues not yet presented to the Court.) 

 Defendants also argue that judicial estoppel prevents Plaintiff from bringing a creditor’s rights 

claim under § 491.310 because of an argument she made in support of her complaint in 

intervention in the San Francisco case. There, Plaintiff argued that “the attaching creditor cannot 

apply the property to its debt until it obtains a judgment.”  (Defendant’s RJN ex. Q, page 7 at 
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lines 12-13.)  What defendants uncandidly omit to mention, though, is plaintiff’s footnote 2, 

which was placed at the end of this sentence.  In footnote 2, Plaintiff adds that “[a]n attaching 

creditor does have the right to bring a creditor’s suit to enforce certain rights, with the proceeds 

held by the levying officer or the court. (See, Code Civ. Proc. §491.310 et seq.)” (Defendant’s 

RJN ex. Q, page 7 at fn. 2.)  Thus, in this brief Plaintiff was not arguing against her right to bring 

a creditor’s suit and she is not judicially estopped from arguing that she can bring such a suit 

now.  She was distinguishing between bringing suit (she said she could) versus applying the 

property to the debt (she acknowledged she couldn’t).  Nothing in that position would bar plaintiff 

from bringing the present suit. 

Res Judicata 

Next Defendants argue that Plaintiff’s claims are barred by res judicata.  Res judicata requires, 

among other elements, that there be a final judgment on the merits. (Brinton v. Bankers Pension 

Services, Inc. (1999) 76 Cal.App.4th 550, 557-58.)  Defendants argue that there has been a 

final judgment in Uecker v. Kelly (MSC14-01788), and that plaintiff could have brought these 

claims in the 2014 Kelly case.  On February 2, 2018, the court in the 2014 Kelly case entered 

judgment for the Kellys, stating that Uecker “shall recover nothing” from the Kellys.  

(Defendants’ RJN N.)  Continuing their lack of candor with this Court however, the Kellys refrain 

from informing the Court that that judgment was vacated on April 6, 2018.  (Young Decl. Ex. 7.)  

Therefore, Defendants have not shown that there was a final judgment on the merits in the 2014 

Kelly case and their argument for res judicata fails. 

Compulsory Cross-Claim  

Defendants also argue that Plaintiff’s claims are barred by the compulsory cross-claim rule as 

stated in Code of Civil Procedure §426.30.  Section 426.30(c) states that “if a party against 

whom a complaint has been filed and served fails to allege in a cross-complaint any related 

cause of action which (at the time of serving his answer to the complaint) he has against the 

plaintiff, such party may not thereafter in any other action assert against the plaintiff the related 

cause of action not pleaded.” This rule does not apply if, “[a]t the time the action was 

commenced, the cause of action not pleaded was the subject of another pending action.” 

Here, Defendants argue that a San Francisco case involving the same parties bars this action. 

Plaintiff filed a complaint in intervention and an answer in Kelly v. Ng (San Francisco Superior 

Court No. CGC17-560675; Defendants’ RJN Ex. R, S.) Thereafter, Plaintiff dismissed her 

complaint in intervention. (Defendants’ RJN Ex. T.)  Defendants argue that Plaintiff’s claims 

against the Defendants existed at the time Plaintiff filed her complaint and answer and therefore 

Plaintiff should be barred from bringing this lawsuit under section 426.30. 

Continuing their pattern of incomplete candor, however, defendants omit to discuss the 

chronology of all this.  Plaintiff’s original complaint in this case was filed on August 21, 2017 and 

the FAC was filed On October 6, 2017. The complaint in Kelly v. Ng was filed in San Francisco 

on August 11, 2017 (RJN Ex. O), Plaintiff did not file her answer and complaint in intervention 
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on November 14, 2017 (RJN Ex. R and S.)  The present action, therefore, was the first-filed.  If 

the rule against piecemeal litigation proved anything here, then, it would be that plaintiff was 

obligated to bring her claims here, in the first-filed action, rather than filing them in a later 

complaint in intervention in the San Francisco action.  Perhaps, indeed, that’s why she 

dismissed her complaint in intervention in San Francisco, although the Court does not know 

that. 

Defendants cite no authority to the effect that if a plaintiff files a first case on a particular set of 

claims, and then later files a parallel pleading on related subject matter elsewhere, her dismissal 

without prejudice of the latter-filed pleading stops her from pursuing the first-filed action. 

Defendants cite Carroll v. Import Motors (1995) 33 Cal.App.4th 1429, but it does not help them.  

There, plaintiff filed his first complaint, but then voluntarily dismissed it when the other side filed 

a compulsory cross-complaint in that action.  The court held that the plaintiff could not then seek 

to revive his complaint by filing it as a second, new action.  The court noted that that ran 

squarely against the principle of avoiding multiplicity of litigations.  It also represented a fairly 

transparent effort to escape the cross-complaint, or at least to avoid having to litigate the cross-

complaint in the same action as the complaint.  Litigating them in the same action, however, is 

the point of the compulsory cross-complaint rule. 

This set of litigations is unusual, and doesn’t really implicate the rule against multiplicity of 

lawsuits as against either side.  Plaintiff was not sued in the Kellys’ San Francisco action, and 

thus defendants rightly do not argue that plaintiff was initially obligated to present her claims as 

compulsory cross-claims in that action.  Having filed her claims here before she filed anything in 

San Francisco, however, she was entitled to elect to proceed on her own first-filed case rather 

than on her own second-filed complaint.  Nor could it be said that the Kellys were obligated to 

present their San Francisco claims as cross-complaints in this case, since their claims there 

were both earlier-filed and against other defendants. 

If the San Francisco case were still pending, there might remain some issue of multiplicity of 

suits to be addressed; but it could be addressed by other means such as transfer and 

coordination.  As it happens, the issue is no longer present. 

Statute of Limitations 

Defendants finally argue that Plaintiff’s claims are barred by the four year statute of limitations 

pursuant to Code of Civil Procedure § 337(1). Section 337(1) provides a four year statute of 

limitations for written contracts.  This lawsuit was filed on August 21, 2017, vut the FAC alleges 

that Defendants breached the Kelly Note on September 1, 2012.  (FAC ¶19.) Therefore, 

Defendants conclude that Plaintiff’s claims are untimely.  

Plaintiff’s point out that Commercial Code §3118(a) provides a six year statute of limitations for 

promissory notes, which commences “after the due date or dates stated in the note”.  In 

addition, even if the four-year statute of limitations applied, when a contract calls for installment 
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payments, the cause of action accrues when each installment becomes due and payable.  

(White v. Moriarty (1993) 15 Cal.App.4th 1290, 1299.)  Here, the Kelly Note was to be paid in part 

every year on September 1 for 73 months (which is just over 6 years).  (FAC Ex. 1.)  Thus, if as 

Plaintiff alleges, Defendants first breached the Kelly Note in September 2012 and never made 

any payments under the note, then Defendants breached the Kelly Note each September 

through 2017.  

Therefore, Defendants’ statute of limitations argument fails.  

 

Declaratory Relief and Money Had and Received  

Defendants waited until reply to argue that the declaratory relief claim is not proper. Defendants 

also waited until reply to argue that the claim for money had and received has a two year statute 

of limitations, which has expired. These arguments should have been raised in the moving 

papers and will not be considered by this Court at this time.  

Requests for Judicial Notice 

The Court takes judicial notice of the documents included in Defendants’ request for judicial 

notice because the request is unopposed and these documents were filed in the various 

lawsuits between the parties.  Exhibit A is not the exact version of the stipulation filed with the 

Court, but the language in the stipulation section of the stipulation and order is the same in the 

Court’s version and Exhibit A.  The Court also takes judicial notice of the exhibits 1 and 3 to 8 of 

the Young declaration because these are documents filed in one of the lawsuits between these 

parties or are copies of the tentative rulings that were posted by this Court.  

  

21.  TIME:  9:00   CASE#: MSC17-01550 
CASE NAME: UECKER VS KELLY 
HEARING ON MOTION TO/FOR STRIKE PLTFS FIRST AMENDED COMPLAINT 
FILED BY STEPHANIE NG KELLY, MATTHEW KELLY 
* TENTATIVE RULING: * 
 
Defendants Stephanie Kelly and Matthew Kelly’s motion to strike portions of the first amended 

complaint is denied.  It is not clear on what basis Defendants seek to strike the complaint 

because they did not file a separate memorandum of points and authorities, nor did they list 

which paragraphs they wanted to strike in the FAC until their reply. As best the Court can tell, 

defendants seek to strike the FAC because it is a sham pleading – by which defendants 

apparently mean nothing more than that the FAC is defective for the reasons argued in their 

demurrer.  The Court rules on the demurrer in Line 20.  The motion to strike adds nothing. 
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22.  TIME:  9:00   CASE#: MSC17-01550 
CASE NAME: UECKER VS KELLY 
HEARING ON MOTION TO/FOR SPECIAL ANTI-SLAPP MTN TO STRIKE 1ST 
AMD COMPLAINT FILED BY STEPHANIE NG KELLY, MATTHEW KELLY 
* TENTATIVE RULING: * 
 
The Court remarked at a recent CMC that it was curious to see how defendants could make 

SLAPP complaint out of a pleading seeking to collect on a promissory note.  The Court’s 

skepticism turns out to have been well taken.  Defendants Stephanie Kelly and Matthew Kelly’s 

special motion to strike the first amended complaint is denied.  

Plaintiff argues that Defendants’ motion is untimely because it was not filed within 60 days of 

service of the FAC. (See Code of Civil Procedure §425.16(f).)  Defendants argue that their 

motion is timely because the parties stipulated to extend the time for Defendants to file “any 

responsive pleadings or any motions”.  (Defendant’s RJN Ex. A (emphasis added).) The Court 

agrees with Defendants.  The parties’ stipulation makes this motion timely. 

The principle governing this motion is simple and straightforward.  This is an action to collect on 

an alleged note and deed of trust.  Making such a note and deed of trust is not protected 

activity.  Neither is defaulting on them.  QED. 

Defendants argue that this claim really arises from their testimony in the bankruptcy case, and in 

correspondence between lawyers concerning their potential liability on the note.  The assertion 

is self-refuting. 

A claim arises from protected activity when that activity underlies or forms the 

basis for the claim.  Critically, “the defendant's act underlying the plaintiff's cause 

of action must itself have been an act in furtherance of the right of petition or free 

speech.” . . . [I]n ruling on an anti-SLAPP motion, courts should consider the 

elements of the challenged claim and what actions by defendant supply those 

elements and consequently form the basis for liability. 

(Park v. Board of Trustees of California State University (2017) 2 Cal.5th 1057, 1062-63 

(emphasis in original).) 

Defendants are not being sued for testifying.  They are not being sued for corresponding with 

lawyers.  They are being sued on a note.  Period.  If it happens that plaintiff found out about the 

note in litigation proceedings, or that defendants denied their liability for the note in protected 

communications, or that they made some asserted admissions about the note in those 

communications, so what?  The substance of the claims still arises from the note itself. 

Defendants repeat the argument they make on demurrer, that they are not liable on the note 

because they are not in breach of it.  The Court is agreeing with that argument, at least on the 

present state of the pleadings.  But it is an absurd leap of logic to say that that somehow makes 

this a SLAPP action.  Defendants apparently reason that because there is no cause of action on 
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the note, the FAC must be based on the testimony and correspondence.  Well – no.  Nothing in 

the FAC purports to base a claim directly on any such protected action, independent of the 

underlying asserted liability for the note itself. 

  

23.  TIME:  9:00   CASE#: MSL17-04648 
CASE NAME: KAPLAN VS. SETERUS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of KAPLAN FILED BY 
SETERUS, INC 
* TENTATIVE RULING: * 
 
Defendant Seterus demurs to the sole cause of action in plaintiff’s First Amended Complaint 
(FAC), asserted for violation of the California Consumer Credit Reporting Agencies Act 
(CCRAA), Civil Code §§ 1785.1 et seq.  The demurrer is sustained with leave to amend.  
Plaintiff may file and serve her Second Amended Complaint, if any, no later than July 15, 2018. 
 
This dispute has been running in various courts for some time.  Plaintiff first filed a small-claims 
case in this Court in 2016, alleging (in less detail) her difficulties in working with Seterus.  She 
also filed a case in federal court for violation of a parallel federal statute, and the small-claims 
case was removed to federal court under supplemental jurisdiction.  In August 2017 the federal 
court granted summary judgment against plaintiff’s federal claim, and remanded the CCRAA 
claim back to state court.  The parties do not inform the Court what happened thereafter to the 
small-claims case.  The present limited-jurisdiction case, however, was filed in December 2017. 
 
Meantime, plaintiff has also been in bankruptcy court, having filed for Chapter 13 in March 2013.  
Her repayment plan as to the mortgage account involved in this action was confirmed in May 
2013.  She is still in bankruptcy, however, and her debts do not stand discharged. 
 

Inaccurate or Incomplete Report 
 
Although the FAC alleges a long train of misconduct and errors by Seterus in its handling of this 
mortgage account, it is much more limited in its theory as to which acts or omissions constitute 
the asserted violations of CCRAA.  As to that, plaintiff has three theories.  (1)  In October 2015, 
Seterus reported that plaintiff’s mortgage account had been closed.  It had not been closed.  
(2) In the same October 2015 report, Seterus stated that plaintiff was in arrears to the extent of 
four months’ mortgage payments.  She was actually in arrears for only two months’ payments.  
(3) Thereafter plaintiff brought herself back into paid-up status, particularly by making all past 
payments required by her Chapter 13 plan as of February 2016; yet Seterus did not report that 
favorable fact. 
 
One of these theories survives demurrer, if only just barely.  The other two are faulty. 
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The report that the account was closed 
 
FAC ¶ 30 alleges that “On or about October 2015, unbeknownst to Plaintiff at the time, 
Defendant falsely reported to the three major credit bureaus … that Plaintiff’s mortgage account 
was closed….”  Seterus’s original demurrer papers just flatly ignore that allegation.  Tacitly 
Seterus admits that the account was not closed, and that a report to the contrary could 
constitute an inaccurate report in violation of CCRAA. 
 
Only in its reply does Seterus address this allegation, asserting that a judicially noticeable 
document (belatedly filed only with the reply) proves that the allegation is untrue – that is, that 
the October 2015 report did not say that the account was closed.  The asserted disproof comes 
in the form of a declaration that plaintiff filed in the federal case, to which she attached a one-
page document that plaintiff describes as the credit report she pulled in May 2016.  Leaving 
aside any possible discrepancies between what was reported in October 2015 and what was 
shown on a report dated May 2016, Seterus argues that the one-page document conclusively 
disproves the assertion that it had reported the account as closed. 
 
Maybe it does, but the Court is in no position to know that.  Plaintiff’s actual federal declaration 
says the same as the FAC alleges – that the attached document reported her account as 
closed.  If that testimony was an inaccurate description of the contents of the attached 
document, the inaccuracy is not obvious on the face of the document – at least not to the 
untutored reader, such as this Court.  Seterus offers no elaboration on how we know (from the 
face of the document) whether the document does or does not say that plaintiff’s mortgage 
account was closed, or what it would look like if it did say that.  (And because this document and 
theory were adduced only untimely in a reply brief, plaintiff also has had no opportunity to chime 
in on what that document does or does not show.)  Hence, the Court must reject Seterus’s 
attempt to dodge this allegation as untrue on demurrer. 
 
Having said that, the Court notes Seterus’s undocumented assertion that plaintiff is knowingly 
misrepresenting the content of this document.  If that’s true (and Seterus will be able to prove 
it’s true), plaintiff may want to think carefully before continuing to allege this theory of inaccurate 
reporting. 
 
Four months versus two months of arrears 
 
Neither sides’ papers, including the FAC, are very clear in explaining what this asserted 
inaccuracy is about.  On careful reading, however, it appears that the two sides are in 
agreement as to what the disagreement is:  whether – in reporting the payment arrears on 
plaintiff’s mortgage account – Seterus was required to disregard those payments excused by 
the bankruptcy repayment plan (as plaintiff argues), or Seterus was entitled to ignore the plan 
and report accurately on the payments missed in historical fact as gauged against the loan 
agreement (as Seterus argues). 
 
FAC ¶ 49 alleges that “on or around October 2015, Defendant reported that Plaintiff’s mortgage 
account … had a past due balance equal to four monthly payments.”  Paragraph 51 alleges that 
“At the time Defendant made the October 2015 report to the credit bureaus, Plaintiff was in fact 
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only two months behind, not the four months indicated by Defendant.”  Two months, that is, 
behind on her bankruptcy payment plan, as a month-by-month tally of her payment obligations 
shows.  The difference, then, is the two months’ payments that plaintiff acknowledges having 
missed before she filed bankruptcy.  If those count, then plaintiff was four months behind as the 
report stated. 
 
There are no California decisions on this point.  The great weight of federal decisions, however, 
side squarely with Seterus on this issue (including the federal court’s summary judgment ruling 
in plaintiff’s federal case, as to a related and parallel federal claim).  Plaintiff cites only a single 
contrary decision, which has itself been widely criticized and not followed elsewhere.  (Aulbach 
v. Experian Info. Solutions (N.D. Cal. 2017) 251 F.Supp.3d 1281.)  The weight of authority is to 
the contrary.  “[A]s a matter of law, it is not misleading or inaccurate to report delinquent debts 
during the pendency of a bankruptcy proceeding prior to the discharge of the debts.”  Jaras v. 
Experian Info. Solutions (N.D. Cal. 2016) 2016 US Dist Lexis 176155, at *8,  “Respectfully, this 
court finds the reasoning explained in Aulbach unpersuasive. To be fair, plan confirmation is not 
an insignificant milestone in the life of a bankruptcy.  But while it may change a debtor's 
payment obligations and dictate creditors' abilities to collect, it does not change the fact of a 
debt's delinquency, and Plaintiff has not presented any authority declaring otherwise.  Moreover, 
in this court's opinion at least, new creditors are undoubtedly interested in defaults on prior 
accounts when determining an applicant's creditworthiness.”  Lugo v. Experian Info. Solutions 
(N.D. Cal. 2017) 2017 US Dist Lexis 76856, at *11 n.4. 
 
The cited federal decisions (including Aulbach) principally discuss a parallel federal statute, the 
Federal Credit Reporting Act.  As plaintiff does not dispute, however, the FCRA and the CCRAA 
are essentially similar statutes, so that FCRA decisions are persuasive as to the CCRAA.  
“‘[B]ecause the CCRAA is substantially based on the [FCRA], judicial interpretation of the 
federal provisions is persuasive authority and entitled to substantial weight when interpreting the 
California provisions’; consequently, a CCRAA claim ordinarily survives ‘only to the extent that 
the FCRA claim survives’…" Jugoz v. Experian Info. Solutions (N.D. Cal. 2017) 2017 US Dist 
Lexis 97656, at *20 (citations omitted). 
 
Non-reporting after October 2015 
 
Plaintiff’s principal argument is that Seterus’s reporting has been incomplete or inaccurate 
because although Seterus reported negative events (such as being in arrears in October 2015), 
it never reported positive events (such as making back payments and coming into compliance 
as of February 2016).  Plaintiff cites no legal authority for a CCRAA violation based on non-
reporting, however.  As Seterus points out, a violation for incorrect or incomplete reporting must 
relate to a report on a specific event:  “A person shall not furnish information on a specific 
transaction or experience … if the person knows or should know the information is incomplete or 
inaccurate.”  Civil Code § 1785.25(a) (emphasis added). 
 
If Seterus inaccurately reported in October 2015 about the closing or degree of delinquency of 
plaintiff’s account, that would be an inaccurate report.  But Seterus made no report at all about 
the state of plaintiff’s account as of February 2016, or any other time after October 2015.  A non-
report is not an inaccurate or incomplete report – it is the absence of a report.  In effect, 
plaintiff’s theory would take Seterus’s entire history of reporting on plaintiff from 2015 to the 
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present, and look to that entire span for “incompleteness”.  Plaintiff cites nothing in the statute, 
or other authority, supporting that approach. 
 

Damages 
 
The FAC also fails because it does not allege damages caused by the alleged CCRAA 
violations.  The statute allows suit (including suit for punitive damages or injunctive relief) only 
on the part of “[a]ny person who suffers damages as a result of a violation of this title”, Civil 
Code § 1785.31(a).  The requirement is an allegation of some concrete injury, not “inherent 
harm” or the like.  Trujillo v. First American Registry (2007) 157 Cal.App.4th 628, 635-39. 
 
The only concrete harm alleged in the FAC is that plaintiff was denied credit in July 2015.  
Plaintiff does not assert that denial to constitute damages from the asserted CCRAA violations, 
however, for the excellent reason that those violations had not yet occurred at the time of the 
credit denials. 
 
Plaintiff argues that she adequately alleges damages in FAC ¶ 54:  “Plaintiff has suffered 
damages on account of Defendant’s violations of the CCRAA, and she is entitled to recover 
actual damages, lost wages, pain and suffering, all in amounts to be determined at trial….”  The 
statute makes those forms of damages available.  But to pray for recovery of them is not to 
allege having incurred them.  Her allegation is entirely conclusory, and will not support the 
damages element of the cause of action without some factual meat on those conclusory bones. 
 

Knowing Violation 
 
For completeness, the Court is less impressed with two Seterus’s remaining arguments. 
 
Seterus argues that plaintiff doesn’t allege that Seterus knew or should have known of the 
inaccuracy of its reporting.  The argument won’t hold water, at least at the pleading stage.  
Seterus was the only entity allegedly dealing with plaintiff during any of the transactions and 
communications in issue.  It would have known, for example, whether plaintiff’s account had 
been closed.  And assuming for argument that it was inaccurate to report that plaintiff was four 
months in arrears rather than two, Seterus would have known that too.  Further, plaintiff alleges 
in some detail how she and her lawyer communicated with Seterus to point out the asserted 
inaccuracies and request correction of them. 
 

Limitations 
 
Nor does Seterus’s limitations argument fly on demurrer.  Plaintiff alleges that the October 2015 
inaccurate report was made “unbeknownst to her”, but that she found out about it only on pulling 
a credit report in December 2015.  This case was filed in December 2017.  While it isn’t alleged 
when exactly in December 2015, that imprecision isn’t the basis of the demurrer. 
 
Seterus relies mainly on plaintiff’s small-claims complaint alleging in 2016 that her troubles with 
Seterus went back to 2013, including “2½ years of trying to work with Seterus to no avail”.  But 
that is not the same thing as admitting that Seterus’s alleged CCRAA violations occurred as far 
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back as 2013.  On the contrary, that vague and general allegation cannot possibly be taken as 
including a CCRAA violation that occurred, at the earliest, in October 2015. 
 

Judicial Notice 
 
Defendant’s request for judicial notice is not objected to, and is granted. 
 
The Court further notes that since much of this demurrer turns on unreported federal decisions, 
it would have been more effective advocacy (as well as a courtesy to the Court) to have 
provided a compendium of non-California authorities cited. 
 

  

24.  TIME:  9:00   CASE#: MSN18-0992 
CASE NAME: BROWN KORO & ROMAG VS BUSIC 
HEARING ON PETITION TO COMPEL ARBITRATION ( FILED BY BROWN, KORO 
& ROMAG, LLP) 
* TENTATIVE RULING: * 
 
This petition to compel arbitration is not opposed, and is granted. 

  

25.  TIME:  9:00   CASE#: MSN18-0999 
CASE NAME: RE C. LEWIS 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED ( 
FILED BY NGU) 
* TENTATIVE RULING: * 
 
The petition is approved. 

 


